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PITNEY, HARDIN, K1Pflt & SZUCH 

(MAI~ TOI P.O. eox , .. 9. MOAllllSTOWN. N...I. 079•1·1 .. 9 

(DEUVtAY TOI ZOO CAMPUS DRIVE. F'~()ttHAM MltK, N...1. 07•31·0990 

(201)H8·8300 

ATTOltMrtaFCMt Defendant AT'T Corp. 

UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 

COMBINED COMPANIES, INC., 
a Florida corporation, 

AND 

WINBACK ' CONSERVE PROGRAM, 
INC. , ONE STOP FINANCIAL, 
INC., GROUP DISCOUNTS, INC., 
800 DISCOUNTS, INC. and 
New Jersey corporations, 

AND 

PUBLIC SERVICE ENTERPRISES 
OF PENNSYLVANIA, INC., 
a Pennsylvania corporation, 

Plaintiffs, 

v. 

AT&T CORP., 
a New York corporation, .. 

Defendant. 
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CIVIL ACTION NO. 
95-908 (NHP) 

CERTIFICATION OF 
RICHARD R. MEADE 

! 

RICHARD R. MEADE, of full age, hereby certifies as follows: 
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1. I am an attorney-at-law of· the State of New Jersey and 

am a Senior Attorney with defendant AT&T Corp. As such, I have 

personal knowledqe of the facts and proceedinqs set forth herein. 

2. I submit this Certification in connection with AT&T's 

Brief In Opposition To Plaintiffs' Motion For A Temporary 

Restraining order. 

3. on February 16, 1995, AT&T Corp. filed Tariff 

Transmittal No. 8179 with the Federal Communication Commission 

("FCC•) . A copy of that transmittal is attached hereto as Exhibit 

A copy of my letter to David Nall, Deputy Chief of the 

Commission's Common Carrier Bureau, Tariff ·Oivision regarding the 

Ii transmittal is attached hereto at Exhibit B. 
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4. In connection with Tariff Transmittal No. 8179, seven 

entities (including three of the plaintiffs in this matter) filed ' 

Petitions to Reject or suspend and Investiqate with the FCC. 

5. On February 21, 1995, I received a copy of the Petition ; 

To Reject or Suspend and Investigate of Winback & Conserve Proqram, 

Inc., which w~s filed with the FCC in connection with AT&T's Tariff ; 

Transmittal No. 8179. A copy of this petition is attached hereto ; 

as Exhibit c. 

6. on February 22, 1995, I received a copy of the Petition 

i: To Reject of Combined companies, Inc., which was filed with FCC in 
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connection with AT&T's Tariff Transmittal No. 8179. A copy of this 

petition is attached hereto as Exhibit D. 
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7. On February 22, 1995, I received a copy of the Petition! 
I 

To Reject or suspend and Investiqate of Public services Enterprises i 
I 

of Penn•ylvania, Inc., which was filed with the FCC in connection 

with AT•T's Tariff TranS11ittal No. 8179. A copy of this petition · 

is attached hereto as Exhibit E. 

a. on February 27, 1995, AT•T Corp • . filed with the FCC its 

Reply to th• Petitions to Reject or Su•pend and Investiqate. A 

copy of thi• Reply i• attached hereto as EXhibit r. 

I hereby certify that tbe fore9oin9 atat .. ent• made by =e are 

true. I a• aware that if any of th• for99oinq statements made by 

.. are wilfully fal••, 

DATED: Mareh 6, 1995 

HAR-06-95 l10N 16:23 G3 
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S•cr•t•rt 
F•d•&•l C......o~~t~ona ~••i•a 
Waabin•toll. DC 20~54 

hFttpCl~n: . ~!111!9n Ca~&i!f ty&eaa 

ADP~ 55e.__Dftw 
............. ""' Qllo7 .......... , 

~h• •~Gmap•nyint t&tiff .. t•r1a1 i••~.- •y Atlf c....&niGati•n• aftd 
~••r13f Tactff r .c.c. Noa. 1 •"' z. •fC~,,. Mar.,. 2. ltt!, .a.a aent 
:o you for f~liftl in e-.pliaftC• v~c~ che 1..,1,...,.~. •f the 
Co-.uft~C.t.a.oaa ~ of u.u. .. ........... TU• MC•U•l CCHU1•t• ~f 
~•&.a.ff P•t•• •• iod!cated Oft &be loll:tt1i,_. c~ec• 1a..c1: 

fa6Uf r.c.c. ••· ~ - UJtu. MVi•• •••• 1 
T•c~tt r.c.c. wo. l • J1•ca .. vt•ett ••t• 1.c 
Tar!fl f.C.C. Ne. 2 - 1140Ch .. viaetl te9e 1 

Th~• fili .. ...U.fi•• l•••••t• per~&inint to T&aaofer oc Aaa&~naeftt 
rq¥~auoaa. 

~ c"'t~a"1n9 _,.~,,.,of l•ct• .. 11.l• •& Cht Federal C-..unJ.e&c1~ft• 
C=-e.1.aa1~n·~ Rules •ad •~lee.a. .... --a s~atMt v~& Appla:o;ati:n 
:10. a:I ena ftaa ••ta f&UUd '6M!f s.eclel ••~as.a.en "•. tl•H, 

Hotiti::a~i•n .to cua~o-.rs ef r:at• inc&• ... • ia l!Je.a.nf Iliad• th&olUJh 
••wcua .. au 1cbedulad ce .,.. •• vica.u u.o ·~ --- w•••••• .. ,. 
in 9•n••&l. c~~cul•tiea ~lr • ....,.,.,. Ml .. j•c ... ccOPO~t&n ., ... 
clu:oiape\&C Cbe C99Uf U.acl~ v!A Today aM the natiH&l 
M.LUoaa •f ~ •all ICCMC .1 .. !!tl ... Oe •ew Yerlr 'f1-a t • 

MkM.,ha...-c ... •ac• ., .... ~, ., IM• la.la.at .... HC\&HCM C• 
cM .dd.rua M1w. A •11.uce 1etur ot t~euactal ta utaclled 
for tai.• ~-· tees.Mo-• cea M •9""" el•uc -, facs~H 
t tol•Hl-IJIO) to tM atCMC1• of 91S, L llMM ea b •et••• co 

M&. •· r. 191C:Ui.•• '*'•h&aHec • a.~• ~ tenHa, AH'I' 
c I ..... u ... , .. C.SfH&H Dc1w, .... JZDH, ldtltewttes, 

.,,°'~, (\ . 
:--Dtl~r-· 

••l•~aatoc • .. c.u .... Taa~tf• 

~uuco wccea 
A••a.-...CJ 

fHUf , .... ti) 
CefJ et a.nee, va.o atta~i., CllllM*H•Ur ••~ ce• 
~rDal CeatHC ... 
ClaL•I, Tact.ft a..iMI l•encb• t_.l.ic aetareac• c.,r 

-· --ec- .......... 
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ATH' CCII •MZc::&ftG118 
"'-"· -.~•• •n~ Tar1lt• 
lrJ.dqewatoc. N3 Otl07 
:a1~••: FeD~wary ~6, 199$ 

TMIIT r .c.c: . 11e . i 
11th ~ev1••~ •••• L~: 

C~eela lOt~ "9YL1ed , ••• LSO 
tfftcti,,.: PIAic~ 2, 199~ 

• • lna~~91\ • _,._ io.C&l.lo&Ci•ft .of & C~Oaaftt ia Hlf\&'-6" i.t: wi!.J, 
b• J.aacaJ.J.94 • .-~.c~ ~o ctte av&1lu.i.U.ty et 1nstall•ti•11 ,.,. •• ,.,,.l •"d 
••.U.-11~. IMC•ll&t~ vU.L ... 11&.l.l.y 9• ll&M a\lci.•t 11•-l. -l''U.ri9 h~lolU. 
ro~ AT6T o~ SeJrWi.oe, an taaca11a•l.. 9'&••.n~•• 1• •covL4•4 •• 
••eclf~ed 1n SteCl•a t.17.t. foll•Wiftf• l•c AT&T C~ac..,.et COLO Sorvlce. 
en Jnac•J.J.atlon Gwacaac•e 1• P""l•.C at apec~fi•tl :.a S•cci.on 6.Z1.$., 
follow1ft9 . . 

C:. ~ft-.n• - ~· c:c.pa9'f "111 .. 11\Uill &llti CefNlt.r the HCVicea 
wh1Cll a.c )tHY1Cllaa. at ft• .-uu-al. aha• ... ••••Pt u apec.i.U..a 1" l.T&T h 
';111'UtMI laUc hrv.Lce OpUOfl •• .,.clfietl 1a Secti•a •· u. 5. fallowu9. 5x 
Fae AT•T OrTlJlllK le1v~c:a. • Ma1a1 ... ace Guasaa~ LI pcevlded •• tJecif11d 
ift Sect1&D a.11 .!. follevlaf. rot AT&T C¥e••9111es CIOtD Serv~ce • 
M&'aien•ftce GY12aa& .. i• •r•¥id.ed •• 1pec1fi..t La aect1•ft 1.11.s . , 
fo~l•"'l.ftf • 

D. ...ul!llNs i.o.au-. - A c..--~-H0¥1CM HH .. li.ne v,11 not •• 
r"raUl\ed. at • ·1.caUeft tu C..,anr condMirs ti.atac~ 1 •• ,. , eapleUY• 
&aAIPll•t• eavli.co_..1:1>. 1a 8\&Clll U•H• Oe C..,aay. U I• ceque•tM. 
vi!l t•raa.aaie 'IA• aaee11 line •C • al.IC\l&l1J atc...a.1e a~iecn•t• locac~on. 
Tl• Cu•~ ... s v11l U.... .,_ r••ite••il1• for eai.-a1.ee et U.• ace••• 11ae '• 
Ch• tu.1actle1ia 1ocat1ee • 

• . 2. • • h~•· .. ...~ •t - '"''- 11Hwall IHV.LCH . -y M tr•R•l•a••• •• •••11••~ ce .•...., c1i1c ... 1, •1•¥1._. t~at: 
a. Tll• eu., .... •l ceaorc cfo11111r a..t .... sJ r-.u••t• in wc1clft9 ~hac ch• 

c:..i.•nr •••••I•• •• •••i"' Ch• ••IV1c• to ~ aev C:Utc ..... 

a. The aew C\11~• MCUi•• tll• C..•nr ia vri~ift9 thH it .,,. .. to •••\me ell e1t11,.c1ewu •f ''• feiaec C:U.t.911ec ac ~· t1.. or ecaft•t•r or 
... ~IJftMftt.. Th•H .. 11 .. Uaaa J.nclude• ell au •wtat•tMUn, ~IUlUteGnell 
tea Cllo 19"1.H, aM fZt CM ""81191c..& pttrtiOft of aft)' •HU.Hale ~ftl.IMla 
~ytMH fed.-111 ~ bc1U4Uae tbe UR .. plrecl porU• of uy tera of aeav1ce 
•ft• Y•••• •~ aevoawe -....l~•Cal. 

·. e. TJI• ••rtin i• aoc· ia~ersupc.t az rel.ecu_. •t che ~.a.a. c ... u.._l•r 
·~ •••1,....ot 1- ~. . 

o. fi• c ..... , •tcw la wsitiat to t:.U tauder er Hli.,...ftc. 

ft• c•ufH •• ... 1& n ... 1IR nUew or Cl~~~•• th• foc:Mr 
c.nwr , ... twiai .. jeU.UJ Ulll .. varall.f llu~• -.i.- U. ftW cuau..a 
fH ur •Ucact ... --- • tM t:iM ef caaufer •c uat...-.t.. Thea• 
o•.U.taU- Aael .... • Cl, ell eut.C..U.t 1..&9& .. UI foe the .. C¥Ue, aM 
(J) cM l•irM '9rU• of Uf ...il.Ule al•t•• .. JMDC .. dodC•) • 
UMIY'fli.. -. _...,,... ,.rU• et - ur tea •f . Hn1ae au u•1• o' 
.......... e..-4 .... ,,... . 

war'=••• ,..,.._ • ...,. ... ____ .._._:- ... _·'· n.,. . _.. ...... --..... .... . .. .__... . . 
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AT6T =---%CA1'talll 
Ada. ••t•• ...., ~&c~tt• 
lridfewat.ec. N3 01101 
: •• ~94: f•DCYacy l•. lttS 

TAalrF r . ~ . c . NO. 1 
lrd aevi•eG ••9• 150 . ~ 

C•ae•~• 2ad ••~•et* ••qe l,O.l 
Eff•c~~V9• M&rch 2. 1~9! 

" 
ti • O.•-... r •••ti• co ccautec. to en• ec .. re other C:Uata..u. •11 os " 
•~•t.anCi~J' ul •I Che 1MAU...a &Heciac9' witl\ q ea1acu9 C:uec
•et. .. c• S•~ce v.1\11119 •r t• .. •l•n •c Centre~ farlft. and ~. ••~~c1paceo 
l'••ulc •f •1.&• • caaaef•r ,.."1• •• ~•t en• u•••• aM/oc r•V.ftu• f~-- cb• 
,.._11\!nt l•caC1•1t• •••••i•c• wi r.a cu w1.-. 9c cei.a pl•ft oc e•1n .caet: 
tacict llN•.. CA ~· paac U ... u.. of wi ... l wul• n•• •••~ t.h• 11•••• 
an•l•I 6•-niM c~CUl\t of ca.e ¥91~ •ir ~- •la" •C Ceat.r&cc 'fa ii.Ct, · 
che c.canafor 11.u.1 • .. ~ a &caufeir er u.. ••••S&•SM. -1~ al' cocs 
..... er Centnn Tuitt c• a\la ea.ea C¥H .... .c t•>, aaa .. V ·oftly " 
COlllP1•taa 1a accoire.a .. llfita u.i• •••&l••· IC U\• cr ... cec of ••~e• 1• 
co a fHUf •f '* oc _,. •IMc Cut_.n, Che l\W euac ... r t•c cu vol\&ale 
er Uftl plea ., c.auact TuUf wiU •• thH llOYP· Each CUUOllH in C!le 
9r.,., vi.ll .. l•1Hl' &NI HWr&Uy .Uait1• tee au of U• obb9atio1'\a 
aaaociacec w1t• Ul• \ltDaf•r'ec& 1erv1ce aatl vel\llle 01 iea. p1aft •• Ceftccac: 
Ter1fC. " 

•.a.1 • .iu·a..o.~ee cal11.nif t1aa Cli&QJ • cen.1" cuno• Ne-... r1' M 
Seav1c•• ••• availa91• u ,.n oC ilto ftLCt. The UaM aod ••acla.U.oa• •f I 
~ft• .a.ct are deaccu..d 1D secc1ee l.t. !•11eviat· M 
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A1''T c:me111ncane111 
Ailia. ~aeea •nd Taa~ffa 
~1d,eva~·c~ »J Olt07 
laaMed; ~e•sw.acy 14, 191J 

Da:rr r.e.e. NO. z 
l~th ••••••a P•q• 20 

Cane••• lttft Aev~••• •••• 'o 
Elf•e~1v. : Keech 2, 199! 

a• ... UraU.eft ·~ .....n... • In the eYet\c et 1•1l.'6c•, WATS WU1 oe 
c••~•ce« in .... 11•1lc:e v1tl\ •••' ••· ,_.n D, oc tft• rec:·• ai.tl•• &ftd 
.. , •• 1 •• ~ ..... 

2 .1. I. ftMd•s • M8!.._.t • VATS, 1ncht1.i119 uy uHciat.ed 
••lephone n--.~111, .. , It• uauCecsM •r •H~P• to a ftW c1o1aCOMH, 
pceva.oecl ihnr 

A. The Caltt ... c •t r•c•r' lf•c.er C\aac ... rJ r•111&••t• in v•ilil\f tbet dae 
c_..aay tr•n•C•6 or •••~ta VATS ,. ch• new c~•c ... i. 

• • Tile l\eW C11ne .. r ftOCifi.. Che C ... Ul)' U vd Ull9 thac U •tHel to 
AlaW.. •11 oltlifa~en. •f Ch• fe,..c cuec ... a ac c~ CJ.al of traaafes or 
•Hifl'Ulo9t\C. fh•H •Utat~-· 1Dc:l\Mle flt aU euHUdint 1 ............ t•• 
Cllo •••¥•• an4 tU CM Uft ... UM ,.wu.n ef •l' .,,l.iu•le .Uni,Ull par-ir. 
~1'1odf•>• lacl."4Ua9 ctl• YMJ1111Htl perUea d Aft)' con et amc"1ce &ft4 ue,. C: 
or reveaue •..-.LCllaft&l•I. C 

c. Th• C~BJ acl&aevl ... •• ~ s••ftefar •& •••1 .... nt 1D v11i1n9~ The 
•c-nevled411eftC will tte ..-e v1th1n lS c.11 el soceipt a! notifieac~ea . 

Tlle tr&IUlfe~ or •••i9ftll9ftt .,., ••' Hhaw e.c cliacbaqe the fe.-.c 
C~tce111er tr .. r ... 1A1nt je1aC1f .,_. ••,,.rally 1~1• vii.II. ch• ft•~ CIU& ... r 
!or any ••1~9•Ci8ft• ea1eC18f at UM ~ •f c•anafer or •••ifftlleft,, ~••• 
~li9a&iott• incl\Mle• tll •11 •~~•t•~ftf ladeb~-*t••• for VATS, .,.. 11• 
the ua .. p1red ,.rc1oa of ••J a,,11caa.1e lliaiaua pa,...t peri9'C•I· Wb•~ & 
cru•f•~ •• •••i ..... C ·-~·· • MeoN ~·· oalJ C"Hit •PPl.iH .... 
... a.eel Chaftt• Oal~, l••~oa 31. 

lletUftf at•r•i• or el...,.en ill dli.1 ~•clff •Mll fi'H ••Y C)l9COMr. 
"'ill'", •• t.au•I•• .. · ••7 iat.er .. c or pHpslenrr ri.tatC i.n ur IOO 
lorvice tolepboM ~. 

Zf • C..:.c-c 1fflle e9 c.& ... fer, u ... or Mre etMr C,..t-H, all. er II 
awMC&atiellr all el cM 100 ........ aaaecie~ WS.U. aa .. 11u.119 ATIT HO 
se~ic• T•• 11.aa •• C.tnct. 4fas1ff, .u ~ uU.cl,.tet& •enlt oC '"'" • 
csaMler ~• • aac ca. uae• &M/ec 1.....a• Ir• U• n•a11lint 100 
a..-.n u•oc&.aCM -~ ~ Tom '1•• or C..H•ll TuUt Utaaed ea \Ila pan 
U -aa. et ..... , wu.l.a •t ... , Ge,.. ... aM/H ~ae c-1t:MftC •f 
tM h• t&.a •• C.Uaft 'tuUf, CM qeufe.r: •ill~ M-4. t•aufH •f 
cM aueeia~ T•• Ilea er c .. &•act ~lH ca ..... etlaes oaac-ct•l• and 
•S' eaJ.r h ~1-.. u •cc.l"llUCe Vl~ Ui• ,.c:Ua. tC D8 tHuf•s •f ••cvi•• lt ce a 91-. el .._ •• .... OCll•r c:..c ..... , t'• ..., o...c.... for 
u. T•• 11 .. es e.auec hrlff -.11 M u.ae •~· &a• c-~• 1• W-• •*.... .-u • >•&aUy .-i 1.waur li.Ula lac all •t U\• •UpUen• 
u••d••• Wll:h u.. u ... fu.- H&'ft• UM& tea IJ.u .. eeatiract 'fast.ff. • 

2.S..I • ..._~- el IOO Mft'i.• ~--- .-.r• •CU••-•• _., 
...... •"'• ·- too ••~a ta10f•••• ",._. .,.... -¥1.•1 se aa.\J.•1 
locac1 .. •a.&ft dM lla.laleM -c .... u • 

.............. 
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David Kall, Esq. 
O.puty Division Chief 
Federal Communicationa Camaission 
1919 M Street, N.W. 
loom 518 
Washinqton, D.C. 20!54 

P.e: Tranaittal He. 8179 

Oe&r Mr. Nall: 

c .... ..... ·-
I • t,: ~ .. -~ .i\ . • ... .. . '• ~ 

-.: ".-..:,;_; 

.• 

Al'lT sul:ml.1.ts this letter to demonstrate that there 
ia substantial cause tor applyin9 the ta~iff c:han9es aet 
forth in T~ansaittal No. 8179 to AT'T customers receivin9 
service under existin9 tera pl&l\S and Contract 'fAriffs. 

The Transmittal •dd.s a paragraph to the existing 
sections of Tuiff F.C.C. Hos. 1 and 2 qoveminq Transfer o~ 
Assi;naent ot se~vice to clarity that transfer of all or 
sul>atantially all of the locations or 800 numbers aeaociated 
with a Tariff 1 or 2 t•~ plan (or Contract Tariffl to 
another c:uatoaer is deemed a transfar of th• tem plan Cor 
cont~act tariff) itself, if the anticipated result ot the 
transfer oth•ZVi•• would be a si')nific&nt ccmraitment 
shortfall. 

Thi• f ilin9 11 made in li9ht of a reseller · 
cu.ta..r'a i.Jlproper attempt to effect such •purported 
transfer of 1ervic• (without th• plan> to a third party, 
after its initial etfort to transf•~ the plan re•ulted in a 
deposit requiruent that it chose not to honor. 

The Tranaaitt&l Clarifiu lxisti!f Tariff TUU 

Altbou!Jh At'T'1 tariffs currently support ita 
right to ref~• to complete transaction• of thi• sort, thi• 
tilin9 1• aade to preclude dispute on the .. tt•r. As • 
clarif ic:ation of exi1t1n1 tariff provisions ratber than • 
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navid Nall, Esq. 
February. 16, 1995 
Paqe 2 

substantive c:ban;e, the proposed tariff provision should be 
applied ~o ex1stinq tera plan and Contract Tariff cu~tomers 
withCut any special show1n;. Yet, even were the tar1ft 
reviaion assuaed to effect a c:han;e in th• riqhts of a. 
customer, A~'t bas substantial cauae to apply 1t to existinq 
tera plan and Con~ract T.ziff c:ustoaera, as shown below. 

Specifically, the General ae;ulations prohibit 
fraudulent means or sc:h-s to avoid payment of tariffed 
charges. (Taritf r.e.c. Ho. 1, Section 2.2.4.B.2. and 
Tariff r.c.c. No. z, section 2.2.4.A.2.) Yet here, th• 
CU.tOlller ~11ld nOllinally r..ain th• plan (or Contract 
Tariff) customer of record, even tbouqh iii tranafeni119 its 
revanue-prQducing account&, it rendered itself an assetl•ss 
shell, unable either to fulfill its ca.aitments or to pay 
its .shortfall or teminat1on c:h~ges . The tariff prchibits 
such a scheme· deaiped to avoid "yaent of charges. 

. Tb• General 1\afUlations further provide A'l','f uy 
· require a deposit ot a cuatcmar •whOs• financial 

responsibility is n0t a matter of record.• CTaritf r.e.c. 
No. 1, Section 2.5.8., ~&riff F.C.C. Ho. 2, Section 
2.!.8.A.J Bec:auae .trmafer of all or subatant1ally all of 
its accounts to a third party conttit\.ltes a transfer ot · 
substantially all its assets, the request to transfer 
service con•titutea a c:ban9• in the •customer'• financial 
record• such as would ju.tity a deposit requirement. Th\Js, 
AT'T would be justified in refUsiq to pemit th• transfer 
it the Customer refuaed to pay the depo•it. 

lD all ev.n~a, tbe CU.tomar'a eftort to segregate 
the term plan froa the trazu1fenecl service locationa th• 
tariff provision that the CU.toMr to which service i• 
trwferred mast •agree to usuma •ll abl.ipt.1on• ot th• 
fcrmar Cu.tOller.• (!&riff F.C.C. No. 1, Section 6.2.6~ , 
tariff r.c.c. lfo. 2, Section 1.2.1.) To the extent that th9 
existinq c:ustoaar· •••ks to tranafe: all the s•rvice 
aa•ociated with a plan to another cv.stc:m.r, th• n•w customer 
auat aaaume the ex1•t1At custaaer•1 obli9at1ona respect1n9 
that service. Of uceuity, thia .incl.\ld•• the obl19ations 
to fultill the revenue or volUll9 ccm-itaents of th• 
undarlyin; ple. 

Tba Sab9tantial Cause .. 1ancia1 !fft 
Aaauain;, ar~!~' that the tariff rev1a1ons were 

cons1c1Ared a aater1aI" ~ 1D cur;mit cwstoaers' · t 
ot.ligationa, tb•r• i• .ubatantial cause to apply the n•w 
lanvuav• to exiatin9 teza plan aDd Cont~act Tariff 
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~avld Na!~, ~sq. 
February 16, l995 
Paqe 3 

.:u.stuw~~· ::s. . "::iWJs~antial cause" exists when ''the cartiftr' fi 
buciness nl!:cu~ .... nd objectives" outweiqh "c:ust:omers' 
JngitiAate expect•tJons of stability." In the Matter of RCA 
1\.'"lleric:an Communic~tionfi Inc: . , 80 F.C.C:.2d 119'1, 1201-02 
<1981). "{T]he reasonableness ot a proposal to revise 
material prcvi:;~ona in th,. middJ.• of :l t•N Ai••"'•C::il :.c a 
qreat e.xtAnt on th• carrier's expl•iiation of the racto:s 
necassitatin9 the desired chanqPR ~t that p~rticula~ ~i~v.• 
~ AT'T ia !ilir~ •,L this P••.l;1CUlftr 1"ilnf.!'" to p.rovcnt a 
Lra.nsac~ion that (at a minimum) elevate' form nvPr substance 
in •u \:r fnrr r:o avo1cs p:iymant of ~11uL L!a11 charqes. An 
existinq ~~toaer ~im{'lly baa no lcciitiJIUlf"e' .... p .. c:tation cn~t 
lt coula seli its service to a third party without also 
transferrinq the associated to~ plan, when the 3Ale woulo 
leav• thu continuinljf ubl!qat1on ~o pay shortfall Cor 
termi~ation) char~tl on A rnmpany with little o~ ~~ 
r~mftin;ncr aevetr. · 

In all events, th• ·Transmittal does not aftect tbe 
rates applicable to existin9 term plan or Contract Tar1ff 
customers, and any ~o~·rata-~ff~~tinq ehan9a·1a ain6r. By 
contrast, the costs AT'T faces are aiqnificant. Were AT'T 
to qrandf~the.t exi"t"intJ r.u•teaoro, cliffert:1•,L aJm.l.uJ.::ttrac1ve 
rules would apply to atherwi~e sJJl11Ar1y~s1tuated cuctomme~~s~~~ 
basea only on when they entered into their term plans. 
Oevelopinq and implementin9 such rules would create needless 
requlatory ccm;>~ex1tift~, wi.th attend:m~ cost" At&J c.l~lay. 
AT't should not have to ~reate such administrative 
r.o~plexity simply to acc011111Wdate the desire of a customer to 
anqaqe in a bad faith transfe~ ot service • 

• • * 
For all these reazona, the tarif! rev1s1on.s should 

h! permittad·to eake ~rrc~L. a• tilaa. 

Very truly yours, 

~II.. ~·k·/-L. 
Richard a. Meade 
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BEFORE THE 
FEDERAL COMMUNICATIONS COl\DIJSSlON 

Washiqtoll. D.C. 20f54 

In the !\fatter or 

A TAT Coa:anwdcadons 
Tmrt F.C.C No. 2 

) 
) 
) 
) 

Tnmmittal No. 1119 

To: Tbe T.ur Dnkion, 
Co• OD CaTier' laraa 

f'Ell'llON TO Jtl'.JECT 
OA SUSPEND AND INWSI'IGATE 

Winb&cJc I: ~ Propam. Jni:. (Tmblck•) by lCs aaomeys, belewilh petidonl the 

Taritt OiVilkm of Ule Cown ~ luraa ID rcjccl ATl:T Commuaicutom• c· AT&T-) 
• # 

Transmiual No. 1179•p&Umtly11Dltwful or, iD. die altenlatM. co ..upend for me mmmum 

five momh IUJCOry pcriCMS lllll m.cipte lbe lawfulam of d2e Tnmmiml. 

JNl'RODVC'l'ION 

1. Winbldc ii Ill aanp1Dr (raellcr) of AT If.Ts 100 ICl'Vlcet Wider ATAT'1 Tariff 

FCC Ne. 2. Oft!' apprvUDamb' tbl put two ,an. ATlcT bu capae4 in a tyStemltic ltrmlp! 

to elimiaate ~ iD. pmnl, ad W"mbd in pcUcale. from tbe competltlYe 

marketplace for teler•""usnk:ldom. AT.t.T bu belD u:c:eafUl t:D ftS amkaale. anti· 

aasre1attmi cftom ill Jase p1r1 dae ro ill 1bllil)t m mm1pa111e 111 mitt pravtstom UDdei 1be 

• pise. uf •c:Joama loopbolel • iD ill llriffcd 100 1CrTir:cs. l 

1 See ATlcT COllllllUldcario, Tmmninats 20 8 2'3', DA ~l~. 61 ll.R.. 2d 13, 
(1990). 

FEB-21-ss ;uE 1e:2a 2024860717 
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!1 : 30 ioo~ 1 0 : I 

2. All to0 cfien, tM llmitld ftWre Of the tariff r'CY~ pracell "(tbe ri;idly Dm'OW 

application of the sW2dl:d of ~p1temly unlawful~ in~ wbetha' a iarUf sbeuld be 

~jcctcd) bas made it diffic:ult to comrcl or prevem such !lri1'f' manipul&tioD. Recat1y. however, 

AT&T's manipulations sbawa co bl •pallmdy mala~. •a Ill tuppatt of the patent unlawfulness 

or Trammiaal No. 1179, Cbc followina ii lhowu. 

aACKGll01.lND 

3. AT~T's TllDl1DiUal Leuer stain Giit dUI •filial madUk:s tbl Wlpqc pertaiaia& 

t0 Tnmter or Al&ipmem. • Tbe millons m paoposed to f2.1.l(I) IDd (C), ID f2.1.8(B). 

cbe customer to wbich service is msferred 1au1utlll DOCity AT&T tlm IE lpMI m llNme die 

fmmer cunoam·s omt•w"q jnctebrtdma ad 1111 uaczpind ponicm of applicable minimum 

paywnent period(•). However ... 8IW CUICMIC'I altUpztonl lie., 1'e ... ~to iD:11lde ·111e 

unexpired ponion of Ill)' tam Of lll'\'il:e IDd llllP or ...,.. rgmmirment(1r of 1be tanner 

customer. 

4. Aaacbcr rwvilioa l9q1lina dm wblll a foaMr CllltDmlr trwfcn •mbmnn•lly 

Ill of t!w 800 llUlllben. Ulldlr I T-Pllll ar Comncl Tlritf IO tblt ca. -ae m4/or leYeDIJe 

from 1111 mmininf IOO mmben ., kqa' meet die mp Ul4Jor m-.. c:ommilmem of me 
Tam Plan or COllftCl Tarttr bltnc cmafem:d. die dl'ICi ii co nuafE 1111 tam. Tenn Pim or 

Comract Tarttf to lbe DrW cuttomer ad maim bcO die ~ and ~ Cl1llOlllll'I jotDd)' lftd 

1 See. ID 1111 Maira' of AT&T C'aanmadcll:ICllll, AppiiM Li1bi1ir, for Porfeirme and 
Order fO ._ Cail, PCC 9'-3't (Mealed }_,- 4. 1995). 

-2-
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several!y liable for tbe uaqe m:I nvenue c:omiMmems of the tnnsfemd Term Pl&n and/or 

Contract Tariff. 

!i. Punb9r. the joim ad ...,,.ral liability •X1nds to om or mOR cmtomc:n to ..,hom 

the tnasfen are made or ff made to a croup of customen (t"WO or more customers In a group) 

extends to Cbe a:oup which AT41T apparemJy imeDdS to ~tu a "siqlc ocw customer.~ tr 

f.bcre ·are any renWninf 100 aamben llft after a lldlfer. dw decamiaation ot wbemer tbe usase 

or reYeDUe commitmclla can ao loneer be me1: by ~ cnmfuriDC cusiomcr (so as to require 

trlDSt'er of endrc Tenn Plan and/or C:omnct Tuttr) arc to be meuurcd by die put 12 months 

AllGt.1MENTS 

6. ATAT ..a &o unilatmlly impotl cm ia aildq Tena PLm and ComraCl Tarttr 

cmtman addilioaal liabillty Dlitber' llleed co flt ftl&OdatlDd wltb die c:uaomer: nae ~-wbic:h 

AT&a bU offend my ju&iftc:mion. AT&T• qn11tl!ftl lncreue ofdle liability of ia Tlml Plan 

and Comracc Tarltr curon1111 Ylolllll tlllblllbal PCC pncedem wbitb requiJel a mowmg of 

'"submmial c:mue'" ao cMncc lbe 11:11111ot1q 1111m wifW ~-..a See 1lCA Amezican 

Csnmnu*Vk?m •·· ... JICC 2d 353, "' (1980) IJmettmm Onlcr>. 86 PCC 2d 1197. 

Qrimpimjpripm, em, 

' AT&T lmlW ar lboald baft Down at dUI requJnal8m Uld of ill apn11 1PPllcabilitr 
to irs 100 ...X. llllll pllm. 3ee ATa:t CW••nuaictr:iolll, mpra. ATAT'1 failme Dallllbelea 
CD addl'lll .. Died for u:ll a Jllo•ID& of iUbit.imil1 caam dmOUblbaM ma inaculable IKk of 
lmowlcdp of Co' I '•• PIWCNm ad ta .... , 1D dlil ftlias. 

-3-
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7. The obllv1t1tiom of a f~r ~ upon amsfer of a Tam Plan was limited 

to unpaid charges a=i:Ning prior to auafer IDd 1 comimlinl oblipaon to meet the minimum 

commianenu made aver me unupind ponioa of tbs arm p1a or c:oncract W'itl'. AT .kT' s 

changes would now make dw •mw ~ customer respon&i1sle for tbe ftll1 tun ot tbe contract liability 

for cbe former customer'• ~iancnt ena if m. •....,• tmromer' s exiaina commiancnrs to 

AT&T alr=ady ~both* DA' auto.r's exisdlll commifrnem 11111 dx fom= QIStamer's 

cammiancm bdnl tram!ened. 

s. ne eommtmon bu Nied aw canters are tmldld ODly to eat ba1mce ot 

paymenu o~ tbc unap&rM ponlon of ibe miaimum 1erYice period or me catrilr's awo'\lered 

out-of•pocket costs, whichever it 1aaer. lamsiptiqo Qf yar m! t2imgimr; B;1111;s Tarltfs. 

cc Do;bt a.u45. Pbaae I. 97 FCC 2d. lOl2. 11'73 (1'84).' ID tbc dll:d dKision. me 

. CmmniHiOD tau.ad 1bll 'fr'b11C h WU zwomble for I carrier •to lib .. to mmaarc an.r losses 
. .. ' 

dae !O divontizm•nce •.. wblre die minimum la'Yice period ii ll'Clllr dim am moadl .•. • rhe 

formula to tpply is ddlmd .. followt -

[i'Jbe c:barJts for dilc:omim11nc;e ... lllUlt ... provide ... ill illlmns wbne zbe 
mjpjmemi period is pear Ille om mom:h. ... [far) tM ._. af tbe telc:o1111Cm-
rtc:0'8'able com far tile dla:oatluwl m'rice or tlll dalswww period 
cbupl. 

4 S.. &llo DIAL INPO. Inc. •. A.Tiff. •1 La. X 2A2~ • *"45, L ' (1'86). It ii dilar 
flom 'Cbil clec:llloD 1lm lbll naHap IMd& 1'J" dll Omnninian in repd 10 die accea ID4 
Dtvestltme relaed miffs 1pptr wtdl ecpl&l fmm 1D ATaT. 

If 11 alllpd By DU. ATAT ii ill flcl raudaely tfenwml"'I a pre m zrk:e depotb: from. ID 
ill Dill-It 900 ca•owm dapite tbe aprms llmin•kms of Ila NYtlld mUr. ATAT ...._be la.,..,.... fll oar dldl'1111 la Ian Cp•w fll Accm aDd Dl•lltitare 
Rel tr1 T.ur., ..,.... fcldll ID n PCC 2d um. ue <1"4> c11111 • pmpph ·s 
of tbe Bureau's deddcm II Gdl cuel CA& a.6Of11 JUL 24 ~. mph•• lddld.) 
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AT&T"s attempt to ?9Cover from the "new· cmtcmer the same commmnems of me •former" 

custemer does not comply with th• fonm1Ja mablisbed by tbe Commiuion for dtseontinu.m:e 

CONCLUSION 

9. Became A.T&T't T~ No. &179 \liolalu established precedent by Wlin1 

tO make a •bowinl of "submmial caue• and d.e pncedeat limitiaa iu rilhts ta min11te its 

lD11es for diJcoarimwnce of 1C1"¥ice far mlaimum 111'Yice pcriodl lanaer than one moDUl. the 

Trammiaal ii parcndy ualawful IDll mua be rejected.. In me UmwiYe, the Bureau should 

suspend die Tnmmiftal for die faU manary periad and mvadple its ~wfWDess. 

O!Coume!; 
. . 

HELEIN & WAYSOORP, P.C. 
18'0 M Sam. N.W. 
Saile''° 
Wuhiapm. D.C. 20036 
Telephone: (202) tl66-0701 

Dascd: Pebnmy %1. 1915 
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IEUI~ If AY!DOIF rz: 00':' '00" 

I. Summe M. Helem. a secretary in tb: 6nn of KELEIN ~ WAYSDORP. P.C .• do 

bereby state that a we copy of tbc forecoiD& •PaWcm to Reject at SUIPftd and Investiaate M wa1 

scved, ibis lltt day of Febr\wy, 199!. br flcstmtle Oil ll. Me.de 21 (908) 9'3-8360, wnb a 

copy sent Fmc CIUI Mail. posaqe 1'ftPlid, to M.P. DelC.ino. Adm.bdszralor ·-Rate$ and 

Tarift'I, A.Tl£T Ccwnznim"dom, '~ Coq,onw Drift. Room 32.D55, Bridpwm:, New Jcmy 

08807. In lddlDon. ;opies were .met 'b)' bllld Gil ll. L. Smidt. of 1111 Tutff I>M&ion at 1919 

M Slrnt, N.W., ~ !01, Wuhinpm, :D.C. 20554. 
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BEFORE THE 
FEDERAL CO~fMUNICATIONS CO:MMISSION 

WASHNGTON, D.C. 20554 

In The Matter of 
) 

) 
) 

=. ·-== 

AT&T COMMUNICATIONS ) 
) 
) 
) 

Transmittal No. 8179 

ReTisioas to F.c.c. Tarif'f No. 1 aac1 
F.C.C. Tann No. 2 

~---~--~--~~~~~~~~~> 

To: Chief, Common Carrier Bareaa 

PEl'fl'ION TO REJECT 
OF 

COMBINED COMPMJWi. INC. 

Combined Companies, Inc. c·ccr), by iu auorneys and pursuant to Section 1.173 

of lhe Commission's Rules, 47 C.F.R. § 1.m. hereby petitiom the Common Carrier Bureau 

(the ·aureau·) to reject the revisions to Tariff f .C.C. No. 1 and Tariff F.C.C. No. 2 filed by 

AT&T Communicatiom C-AT4T•) in Transmiaal No. 8179 (9TrammiUal No. 8t79•). CCI 

endorses die Petition a> Reject flied Oil cbis date by lbe Tek:c:cnrimunications Resellers Association 

aecessary to jastify the material adverse c:haages that die Trammiaa1 No. 8179 tariff revisions 

would eft'ect ill a musrn number of exiltin& lCJD&~rerm service manaemems. includins those 

held by CCI. CCI -further eadar1es TR.A's arpmem that the Tramminal No. 8179 tariff 

revisions are aalawful io dlat they would unjustly and unreasonably hinder the· ability of 
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customers to ·po"· ·soO" numbers and locauons among intere~changc carriers and improperly 

interfere with the flexible conduct of customers' bminesses, complicating in particular corporate 

acquisitions. Ftr1ally, CCI wholeheartedl>• subscribes ro TRA's view thar rhe Transminal No. 

8179 tariff revisions run count=r to loqstandins Commission policies favoring unlimited resale 

aad sbariDg of common carrier services. 

I. 

IN'tRODUCTION 

CCI was formed in 1994 by three long-time veterans of the ·swiu:hlcss resale· 

industry to centralize ud comol~te the buyiD& ~r and Ales effons of numer0us smatl and 

medium size resale carriers. Through mcr1erlacquisitio11 and joim venture arrangements, CCI 

already has secured aver 15 partner companies and is currently in ne1otiation with more r.ban 

10 other renle carrier.1. Morcovcrt CCI is also the parent company of two Florida-based 

·sw;rchless resellers.• Global Long Distance Marketin&, Inc. C-GLDM•) and National Telesis, 

Inc. c·NTJ·). and currently bas pclldiac other resale acquisitions. 

ln conjunction with iu partner compaaje:s. CCI currently produces long distance 

revenues on an annualized basis in excess of $100 million on a variety of networks and is 

seneralin& aew orders at an annualized raie in excess of $200 thousand a month. CCI aod its 

panaer companies provide a full range of commercial services, including custom network, 

·aoo. • inleraational. eallina card ud private line services. amona others. Headquartered in 

Tamarac, Florida, CCI, in c:onjuactioa with its partner companies. maincaim sales and marketing 

offices at locations throushout the Uniied States. 
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CC[ is filini here: for two reasons. First . by this filing. CCI endorses and 

wholebcartcdly suppor~ the positions taken and lbc argume~ made by TRA in calliDi for the 

rejection of the Transmittal No. 8179 tariff revisions. Although CCI will not repeat all of those 

positions and argumcau bere,.it ~ill hishli1ht below certaincrihca.I themes. More imponautly. 

however, CCI is filing here to address. and place in c:onten, allegations made in A Tr' s so-called 

·~ubsrantial cause• showing. 11 is afterafl, CCl's efforts to·sccure a Contract Tariff, assume 

certain ·goo• Customer Specific Term Plans U and move tbe ·aoo" numbers associated with 

those 'Plans to another tXC 1ha1 bas prompted Transmittal No. 8179. And lest there be any 

doubt. AT&.T's sumrnary recitation o( the facts surrounding CCl's etror11 in dlis reprd is 

incomplete. highly mislcadinl and often dowmiaht false. 

On December 16, 1994, CCI, in conjunction widl Group Oiscoonts, Inc •• 
, 

Winbaclc and Conserve Program, Inc. and One Stop Financial. Inc. (the 9Transf'erors"), fded 

with AT&T Transfer of Service A&feemems (ISA") involving Dille RC"Yenue Volume Pricing 

Plans ("RVPPs")/Customer Specific Term Plans II ("CSTP Jls") (the "Plans"). In accorct.ncc 

with Section 2.1.8 of ATlff Tariff F.C.C. No. 2. ibe Tramferor1 reqaesred 1bc transfer in 

writing and CCI agreed tD aisume all obliptiom of die Transferors. The Transferors further 

acknowled1ed that Ibey would remain jointly and aeverally liable with CCI for all obliptiom 

existiq at the time of die uamfer. Pursuant to Sectioll 2.1.l(C), AT&T wu required to 

FEB-22-95 UED 17:40 G3 P.05 

AA197 



--- -- . ---
-;=-----~~= . ~-

• 4 -

a.cknowledge the transfer in writing within 15 days.1 At AT&T's request and co accommodate 

AT&::T personnel, CCI and the Transferors resubmitted the "('.SAs on December 22, 1994 aud 

again on December 30, 1994. 

On ~ember 30, 1994, CCI received written c:o11firmation from AT&. T lhat TSAs 

associated with ar least IWO of rhe Plam had been processed by AT&.T. On that same dare and 

subsequently, CCI received oral "welcoming caJls• and ocher doc:umenwy evidence of the 

completed transfer of these two Plans (Verification Nos. 12617-6004 and R2617-600S), all 

recognizing ir as ihe •customer of record·· for rhe Plaas? Seventy-five days following their 

initial submission, AT&T has yet to fulfill ill obliprion to formally •process• the TSAs 

associated with me other Plans and now co=nds that C'VCD the twO Plans it previously processed 

have not been transferred. 

During this same time frame, CCI approached AT&T with a proposal for a Contract 

Tariff. Wirhout delving eaemively into rhe details of dlat proposal, it involved a commitment 

. in excess of $200 million over a fwe year period, at la.st half of which would be "winback· 

1raffic. The price points proposed by CCI were less than dK>le it currently is paying under 

various term plans iaken 11rider ATcl:T Tariff F.C.C. Nm. t, 2 and 9. b11t higher than the 

Conlract Tariff rates AT&T bas been compelled to make available to die •wholesale* resale 

' Pumwn ro dlcir 1enm, TSAs becorne effective on lbc latter of d1c cfkctivc date specified 
by dae 1n.111fa'or/nmferec lberein or AT&T's written.ackDowled,ement of the transfer. Al a 
practical mauer. AT "T aeldom aclamwledges a· TSA iD writinc and tnnsfers pne.rally are 
deemed ro be sramect without funher aaion by eilber pany on lhe date specified by the 
nnsferoc/i:ramferce 011 die TSA. 

2 Indeed, CCI received from AT&T cbecb in an agrepte amount of more mu Sl.I 
million doUars issued to it IS me ·customer of record· far lbesc two Plans. 
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amers from whom CCI could also obtam service. In other words , CCI's Contract Tariff 

proposal represented a ·wsn/win· situation; CCt's rates would amprove, and AT&T would derive 

a beuer marain from the direct provision of service ro CCI than it would if CCI took service 

from AT&T indirectly throush a ·wholesale• resale carrier. 

After a series of delays and no meaningful progress with respect to its Contract Tariff 

proposal, CCI ne1otiated a "stop 1ap· measme with Public Services Enterprise of PA. Inc. 

rPSE•) pW'Suant to which CCI would temporarily move all of tbe traffic on tbe Pl.am to a PSE 

Conuact Tariff wilh. the proviso that the rraffJc could be reclaimed at any time. CCI was forced 

to take this actio11 because AT &:T's persistent delays and refmals to deal were C:O$ting it margins 

in excess of S 1 million a month and denying its customers acceas to beneficial services. In 

effect, CCI was neptina che advan&qe tbar alloRd ATA.T eueatially to scan ne1otiations 

indef"mitely. CCI frankly informed f\T&T why it was mcMJI& Che traffic and continued to invite 

further neaotiations with rcprd co a CouU'&Clt Tariff arran1ement. advisinc AT&:T that its 

anaagement wilh PSE allowed it 10 reclaim its ttaft"ic at any time. 

AT.tT's initial snceaic reaction was twofold. first. AT&T simply refused to 

process the service orders by wbieb ihe 1ratric waald be moYed to the PSE Comract Tariff, 

initially on the araund tbat siace the TSAI had not bccll processed., CCI was not die • customer 

of record• far dac plans and dlercfore not authoriZed to mavc the ttaff'IC. When. u apat for 

me Tranaleran (die AT&T cknowledpd ·cmtomers of record• for die Plaas) and pursuant ro 

aewly-enacced ATAT qeDC)' policies a.nd pr~es. CCI direc1ed AT&T to move th~ ttafflc, 

AT&T simply declined to do so. At tbe ame time. AT4T dem•nctc.d a deposit from CCI in an 

amount in excess of $13 million dollars before it W011ld ~the pendiq TSAI. even dlouJh. 
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AT&T would actually have more entirie.~ liable for term plan oblirauons f0Uow1ng the transfer 

tl1an before. In an effort to secure a more reasonable deposit. CCI offered co have GLOM and 

NTl also assume all liabilities under the Plans. CCI further empbllizcd to AT & T that none of 

the Plans were in ·shortfall: that all of the Plam bad annual. rather lhan monthly or quarterly. 

commitments, that each of the Plans were '"resuuc:turabte• and that certain of the· Plam were 

candidates for discontinuance widlout liability under a pending Connet Tuiff order which PSE 

had already submitted to AT&T. AT&T nonedleless dec:liDed to make any adjustmentS? 

In short, the circums1ante tbat AT&T claimS justify che Transmiaal No. 8179 tari!f 

revisions was caused ~Y (i) AT&T's refusal to ue1otiate a Contract Tariff in good faith, (ii) 

AT&T's refusal to process TSAs in compliance widl ia caritfs, (iii) AT&T's refll.sal to process 

orders to move • 800'" numbers to another carrier. aad (iv) AT ltT' s excasiYe ~it demand. 

CCI is not anemptiq to defraud AT&T or to awid auy paymem or obliptian due AT&T under 

its tariffs. CCI is simply anemptinc 10 maintain and arow i1s buiness. As DOied above. 

AT&T's auuestiom to lhe contrary are milleadq and devoid of factual basis. 

D. 

A. ATAT Has Noc Sllown "Substutial Came" 
For lg Tgmmjttal Np. 117' Iartf[ Rmslqm. 

The case law is clear. A carrier may not revise its tariffs in a manner lbat alters the 

material Imm and conditions of loa&·lel'M serYice arrangemenlS anleu it demomtrl~I 

> It is noteworthy that CCI has eJl)etieaced DD comparable diffsculties or been subjected tn . 
no comparable demands from any of its ocher network providers. 
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"substantial cause· for the proposed changes~ In the RCA Amencom Decjsions, tM 

Commisston rea>gnized the "unfairness of alluwing a dominant carrier to freely change the terms 

of . . . a [long·term scr\•icej tariff ai any time without cause. even though customers would 

remain bound by all provisions until lhe end of tbe service term.,. ·rn balancing lhe carrier's 

right m adjust its tariff in accordance with i~ business needs and objectives against the legitimate 

expeciatiom of customers for stability in term mugemcms. • the Commission developed and 

applied tbe ·substantial cause• tc.st.• As described by the Commission, the ·substancial cause~ 

tESt is •a tool for defining the appropriate zone of reasonableness applicable m changes to long-

term tariffs under Section 201(b) of the Communications Act, 47 U.S.C. f201(b). • 

The elemencs which necessitate a ·substantial cause• showq arc all present in the 

Transmittal No. 8179 proposed tariff revisiom. The miff cbups directly effect long-term 

service arrangements bocb under Tariff F.C.C. Nos. 1 and 2 and 1be thousands of Contract 
• 

Tariffs whic:h incorporate by reference the renns of dime miffs. Moreover. the multitude of 

customers who lake service under these long-term service arrangements obviously entered into 

dlesc term commiuDcms wilh a •&egitimatc cxpec1ationn .•• for s11bility in [lhe] term 

• ~ AT&T CpmmnpjquOm: Beyjsjom re Tariff f.C.C. No. 2, S FCC Red. 6777 
(1990); RCA American Qnnmunjgtions. Inc;.: Revj.ljops tp Tvift' F C C, Nos. l and 2. 84 
F.C.C.2d 353 (1980) c·aCA lpveltjgtjoo Ordc;r"). 86 F.C.C.2d 1197 (1981) r&eA Rcjeccion 
oaw·>. 2 FCC Rell. 2336 (1987) C-RCA ltecgmjdwation Order•), ShO!t'time Nell!Ptks. Inc. 
v, FCC, 932 F.2d 1 (D.C.Cir. 1991) (•I.CA Amcricom Dccisiom.). · 

I RCA Rcjcctigg Order. 86 F.C.C.2d It ,,, &: 8. 

• Id at 113. 

' IA. at,_., 
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arrangcmentLJ. "" Aod in CCI 's view. the changes AT&T proposes are not only material. but. 

if allowed lO become effective. would have a marcrially adverse impact on many of those 

customers . 

. In its "'subswitial cause' showing.· AT&T asseru that the revisions Transmittal No. 

8179 would work in lbe e%istin& transfer of service requirements are a mere "clarification of 

existiq tariff provisions rather than a subs1antive change.• This is not the first time rbat AT&:. T 

has attempted such a subterfuge. In 1990. AT&T chanaerized proposals ro alter the meam by 

which CllSIOmers ~d terminate "8(Xr Service Curmmer Specific and Location Specific Term 

Plans without liability u ··clarifyinc' iu emtiilg tariff without changinc it. 411 The Bureau 

summarily rcjeeted chis contemioa and ruled that ATlc.T bad tb "meet tbe substantial cause fur 

change test adopled iD. the RCA Amefjcom Dcc;jsjggs. ,., 

Applying here the verbiqe used by the Commiasion there, the Transmittal No. 8179 

&ariff revisions "would estabmh additional resb'ictiom • oa lbe ability of Custom Network Service 

and ·soo· Service term plan bolden to port "I()()• numbers and locations to ocher IXCa. The 

• RCA BC!Mft'jdmticm Qrder, 86 f.C.C.2d &l 113. 

' ·Lener 10 David Nall, Deputy Olief, Tariff Division; Coinmon Carrier Bureau. Federal 
Commissiom Commmion from Ricbard J.. Meade, Senior Auumey, AT lc.T. daled February 16, 
1995. It is ncMewarthy dW die pmponcd •a.tlDtial c:ame• lbowiq affcred by AT&T applies 
only to me lddilioml limitations on the movement of •mo• numbers &Del locations associated 
.with term pl.am and DDt 1D die new definition of •t11c WJIClq)ired portion of any applicable 
minimum paymeal pc.riDd(a). • Tbua, to the extent that die laacr cbaase rcquiret a showing of 
·substamial ca111e. • il lbould be summarily clilmiHed. 

"' AI4;I Cgmmunicatjom: hyj.tiom pTviff F.C.C, No, 2, S FCC Red. 6777, ~3 
(1990). 

n Id.. at 1114 &t 16. 

FEB-22-95 WED 17:43 G3 P. IO 

AA202 



: . : : 

. 9 -

cx~ting tariff language that AT&T seeki: IO modify with Trammitt.al No. 8179 imposes no such 

rcsttictions. The ability to port ·soo· numbers and locations ro other IXCs "are significant 

aspeccs of a loog·tcrm service plan and cannot be cbaDJcd without impact on the customer.· 

AT .tT opines that ics general tariff prohibitions against fraudulent m~ns or schemes 

to aYOid payment of tariffed cha~ges subsume the Transmiml No. 8179 proposed tariff revisions. 

rendering these revisions mere clarifaatiom. lu AT&:T is well aware, mere are many reasons 

for porting all or 1ubscantiat1r all of tbe ·soo· numben or locations on a term plan to another 

IXC which are neither fraudulent or desicnecf ro avoid payment. AT&T's auertion rhat a 

transfer of all or substantially all of the "8()()" numbers or locations on a term plan to another 

DCC would justify imposition or 1 deposit bas ao beariD& Oil whedier or not the proposed 

Trammiaal No. 8179 tariff revisioas waWd effect maierial cbuces iD loac·tierm 1ervK.""e 

urancemems. And AT&:T's lame eolllBmion that its current requirement dial lhe transferee of 

a term plan must •agree to assume all obliptiom of die former Cusaomer• could be read 

expamively t.o require lbe transferee of individual ·aoo· aumbers or locations to assume full 

=m plan obJiptions is disingenuom and almost laqbable. Not only has AT.kT never 

interpreted irs miffs in this· ma.nrsr, but if Ibis were a le1itilna11e reading of current miff 

requiremenu, tbe aansfer to another DCC of a sinale •aoo· number which bad been associated 

with a term plan waaJcl lriger the usumption ·by that carrier of all term and vofume 

commianems aaociated wim the 1erm plan. Obviously. dlia ii a painfully absurd result that was 

neither mnded aor can be 1ead imo current tariff laquap. 

AT&r.T'• "1ubs1aatial cause• showiltg iDsupportof m propoiledTrusmibl No. 1179 

tariff revisioal cu be charitably described as balf.Jteartcd at besL Essemially, AT&T argues 
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that its proposed tariff changes are necessary to protect it from CCI. Even if true -- which they 

are not -- the allegations AT&T hu direc:ted against CCI cannot justify imposition of a material 

change in the long-term service arrangemenu of hundreds of thousands. perhaps millions. of 

other customers. And AT & T's unsupported, undocumented assertions that the ·grandfathering· 

of existing requirements would ge11erate massive costs and burdens simply cannot be lent anv 

credence. 

AJ AT ctT has acknowledged. lhe Commission. when appl)'in& the ·substantial ea.use· 

rest. has held that elaaugcs in tariffed long-term service arraqemenu will be allowed only when 

the business needs and objectives of Che carrier clearly outweigh the interests of the customers 

whose conuactual rights are beiq unilaEerally altered. AT&T is pcaposing to strip from existiq 

customers important righcs IO which chey are c:arrently entidecL And in support of that proposal 
' 

it has su11ested only that it daira ID debt a sin1lc transaction and that it will be 

inconvenienced by any •grandfathering• of Wlting customers. The Bureau should summarily 

reject Ehis painfully inadequ&re showing ud rc.icct die Trusmiaal No. 8179 for failure to 

demonsnce •substantial cause• for lhe changes proposed in therein. 

B. The TrammlUal No. 1179 TcilflleTisiaas 
Ag Unlawfql· 

As TRA bu pointed out, dte Commission has long recasniad that the ability to 

·port• numben and b2tiom tD other carriers is a prerequisite 10 a competitive 

telecommanications environment. For Hample. before the implememation of data base access 

for ·soo· services. tbe Commission fOUDd that •lhe·lact of 800 number portability .•• [wasl 
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an impediment to full competition in 800 services. 911 And more recently. the Commission has 

recognized •the imponaace of local number portability to the proruotion of competition in the 

local exchange market. -is The Commission has thus made clear that no Ciltrier "should be able 

to deny ... {irsl customers the benefits of munber ponability. "' 

CCI agrees with TRA rhat rhe Transmia:aJ No. 8179 tariff revisions, while not 

prohibiting the movement of •soo· DWDbcrs and locations. would bave a chilling effect on their 

portability. CenainJy, if every time traffic migrates from an AT&T rerm plan <o another OCC, 

the receiving carrier is poceotially CJq10led to the full liability associated with the plan, that 

carrier will undoubtedly be somewhat less eager to accept the traffic. And this is particularly 

so where abe acceptiq IXC would receive only 1 small ponion of the ·soo· numbers or 

locations on an AT&T term plan. but mnetbcicu be saddled with the entirety of lbe ierm plan 

obligation. 

Moreover. tbe Trammiaal No. St79 wiff revi.tions, in addition to dampening 

competition by hinclerins lhe mmemem of traffic among competing IXCs, will inttoducc 

complications into nmactiom iD which ielecommunicatiom services may be only a small 

component. AT il:T should not. iD its over zealous effons UJ safeguard its f 111&DCiaJ iatercsts. be 

able to intrude into die bUliDess affairs or ics cuaromers in such an invuive manoer . AT &.T. 

li.ke everyone else. has access to tbe co.ans (and to die Commission) in lbe event that it is 

12 QnrcQtiqn jn tbc 1mmu tmcmgwna; Markcm1ere. 6 FCC Red S880, 1146 
{1991). ~ 6 FCC Red. 7S69 (1991), fwrbcr recgn,. 7 FCC llcd. 1677 (1992). 

H Admjnjsntigo gr Ngnh AllJl!rican Numberj¥ Plan. 9 FCC Red. 2068, ,42 {1994). 

•• 8QQ Pwubscrjption Ruin fpr 800 PrPYjdcn IDd Rqpomible Ornnj;r.atjgm, 8 FCC · 
R.cd. 7315, ,16 (1993). 
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damaged. and AT&T. like everyone else must accept some measure of business risk. AT&rs 

interests should not prevail over those of its customers or, more critically, over the public policy 

judgmenu of the Commissk>n. 

Similarly, AT&T should not be permitted to undermine the Commission's resale 

poii~ies through tariff changes which incrementally, but DO Jess effectively, hiDdct the ability Qf 

resale carriers to compete effectively. As me Commission bu ~y reaffirmed, resale of 

illierexcbaqe celecommunications services ieneratc:a •numerous public beaefil.I, ·chief among 

which are the downward pressure resale euns on Iona dilrancc raees and char1es· and the 

eabanc:emenu resale produces in tbc diversity and quality of touc distance service offerinp~ 

Toobcainud preserve these public benefirs forcomumera, die Commission long ago 

adopted, and continues to eaforce. policies which require lbat •alJ common c:arr~ •.. permit 

unlimited rcsalc of tbeir services."' To this end, Che Commission aft"11111&ti'vcly deems unjust 

and unrcuonable. and prohibits, restrictions an resale!' Indeed. lhe Commission bu rcceritly 

deelared &bat •(a)ctiom 1ala:n by a carrier tbat effeaively obsauct the Commission's resale 

r:quiremems are inben:mly 1111pect. •• 

u AJ&tT Qmppypjqsipm; &mmm LiDjlity fqr fqrfs;iPn an4 Qrclcr to Sbow Cause, 
FCC 9'-359, 112 (Jamey,, 1995) ~ Rmk;aM $h•rn' Use mCpmmon Carrier Services. 
60 F.C.C.24 2'1 (1976) ( .. •It and. Sbaml UK 0tdc;r•), 1E1L 62 F.C.C.2d 581 (1977). 
af[d 1yb pn. Amc;rjcan Tel, A Iel. O> y. fCC, S72 F.2d 17 (ld Cir.). ccn. denied,. 439 
U.S.175 (1971); pqaJc aM Sbarr.d Use ofCmnmgnCMJ'jer Scryirn, 13 F.C.C.2d 167 (1980), 
m., 16·P.C.c.2cl 120 (1911)) <•AT&T Fgrfcjmre Qrder'"). 

II AW fprf;jtm Qrdu. fCC ~359 .at u. 
'' !•le IQd Sbmd Us Orcler. 60 F.C.C.2d at 291-99. 

'' ATlrT fgrfeiNrC Ordct, FCC 94-359 ar ,13 . . 
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AT&T should not be permitted to chip away at tl1ose clements of a resale earner's 

business which arc t.Titical to iu cominued succ:as. One of these clements IS the ability to 

flexibly move traffic to mcer commitments and realize higher margins, either individually or in 

conjunction with ocher resellers. Such movements of traffic are not undertaken with fraudulent. 

intent; they are a normal and acc:cpted aspect of tJte provision of interexchange service. They 

are aha aa essential element of survival for small lXCs that must coD1pete in a market dominated 

by a single '!lttier and in which that carrier and two «hers deriYe more than 85 percent of 

customer revenues. 

AT&T bu already cut into chis flexibility by cunailinc the right of rcalc carriers 

who were not otherwise •grandfacberecr to •rr.sttuct11re• tbeir •soo· tmm plam. In Trammiaal 

No. 8179, AT&T is cakiJll die next losica1 mp ud will eominue uadenWnc such incremental 

usaults until it is stopped by die Bureau. Certainly. there is no better proof that the Transmittal 

No. 8 I 79 miff revisions are tarcewf at lbe resale community than the fact dlat lbe entire focus 

of AT&T's purported "substantial came· sbowing is directed ap..inst CCI. 

C. Tnnsmltql No. 117' Should Be a.Jeded M 
Ambingm Ami Sgbject to Stl"M•i Mn'm1'1'k!'s 

Sections 61.2 IDd 61.54(j) of lhe Commiuioll'1 llW., •7 C.F.R. f61.2 It 61.s.(j). 

require that an tariff provisions mmt be dear. uplicit and defillitM. Ambiauous cariff' . 
provisiom. Yiolue dlele rule section& and SecUan 203 of tbe Coamnnucatiom A.c1 of 193', as 

amended. 47 U.S.C. ll03. and hence are malawful." 

tt SK MCI Telpm. Cgrp_ y "l!IC'ieP IeJ, Ir.Tel. Co., 71 Rad. Reg.2d (Pa:F) 419. 

1120-21 (1992). 
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CCI agrees with TRA that the Transmittal No. 8179 tariff revisions are ambiguous 

in two critic:.al respecu and a$ a resuh of rhese ambiguitic5. the rcsulwu wiff provisions would 

be subject to strategic manipulation by AT&T, potentially to the detriment of customers in 

· general and resale customers in panicular. First, reference is made to the •aatkipated result of 

such a UUJSfer· being a failure to meet the usaae and/or rnenue commitment under the plan 

from which •goo• numbers or locations are beift& b'ansferred. Despite the associated 

parenthetical that such 1n1icipared result will be bued on •t11e past 12 month.~ of u.u.ge, • 

customers would not know, llld could not know. from the miff when AT&T would perceive that 

a shortfall might result from a transfer. Will AT lr.T (or must AT ctn (or may AT&T) consider 

SU.Sonality, usqe trends, customer represemations ar 1il= iaformation in •amicipatinc the result 

of a transfer.· Similarly. the reference to •substantially all" of me •soo• numbers or locations 

associated with a term plan leaves AT&T wide discretion in enforcma me Transmittal No. 8179 

tariff revisions. Does ·substantially air mean 99~. 91~. 95~. 90~. 801, 751.? Because 

ambipity of tbis mture invhes discrimination. it 1baulcl DDt be permiued • 
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III. 

CQNCWSION 

By reason of the foregoing. CCI ur1es the Bureau to rejec& as uola.,ful AT&.T"s 

Transmittal No. 8179 tariff re.visions or. at an absolute minimum, to allow the Transmittal No. 

8179 tariff revisions to become effective on 1 pro5pective basis only. 

February 22. 1995 
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In the Matter of 

Before tl'le 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

AT&T Communications 
Revisions to 

) 
) 
) 
) 
) 

Tariff Transmittal No. 8179 

Tarttr F.C.C. Nos. 1 and 2 

Petition to Rtltct gr Sapend •all lnvMfigdl 

I. SUMMARY 

Public Service Enterprises, Inc. ("PSF) urges the Commission to reject or 

suspend and investigate the tariff transmlttar captioned above. The transmittal 

substantially changes the terms and conditions of virtually an of AT&T's long

term offerings but AT&T fails to demonstrate substantial cause for the change, 

as required by the RCA AmeQ;Pm l)ecisigns.1 In addition, the transmittal 

Introduces tartff language that it vague and ambiguous In violation of the 

Commission's Rules, 47 C.F.R. § 81.2. Finally, the revision is un'9880nably 

overt>ro•d and anti-competitive on its face and thul violates§ 201 of the 

Communications Ad which prohillts unreasonable pn1Clicel. 

In essence, AT&~ has decidad to awing a meat dea'ler at a spfint.r, 

rather than use existing remedies, and (by lheer coincidence of course) would 

RCA Amr1ric1n Conmm'S#iRM Im;, 8""*°' 'R Itrlf EC C New 1 Md t Mom. Op & 
QrUr. 14 F.C.C.2d 363 (1tl0) (onMtr Cllltgndng ...... fDrtnv...._..,), M F.C.C.2d 1117 
(1981) (onler MjeLJing llltftf l'ftlsionl). an l'IClpO•jdntipn 2 FCC RaS 2863 (19&7} CBCA 
Anwtgpnt Dw;ilim), lfCd lllb DA'n 8SfA AmtrAn CjqrnnyW dew Ip; Y fCC. Mem, Op., 
C.C. Cir. No. 11·1551 (Mar. I, 1914). SM llFC! St!qwtlnw NltlMpt!I Inc. y FCC 132 F.2d 1 
(O.C. Cir. 1991). 

1 
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thereby chop off a long.standing, legitimate, tariffed business practice that i5 

essential to the survival of resellers. 

U. DESCRIPTION OF FILING 

AT&T offers long-term discounts through• variety of term pl•ns in its 

generic tariffs (Tariff No•. 1 and 2) Md through its contract tarifra. By ordering 

ttie.e discounted aervices and rnellng them (unchanged or in combination with 

additional services AT&T may not provide) to euatamers whc would not 

otherwise qualify for them Individually, raHflers play a crucial role in ensuring 

that end users benefit from rate reductions and that AT&T doet not discriminate 

unreasonably among customers. 

AT&T occasionally revtse:s its existing offerings or introduces new 

discounted offerings targetad to dttrwent customer types or traffic profiles. In 

order to stay competttive, reseUera wll order new otr.mgs and move tnrtftC 

among new and otd plans or 8lftOng 191811tQ to achieve the requisite tratftc 

profde and obtain the lowest possible rate under AT&T's tariffs. 

AT&Ts tartffs contain a 8mit9d number af provisions that enable rueHers 

to optimize their Mrvice ~ (and thereby extend lower rates to mera). Chief · 

amonv these is the Transfer or Assignment proyilk>nl ln Tariffs 1 and 2. which 

AT&T seeks tD modify with Tnmsmlttal Number 8178 ("Tr. No. 81791. These 
,,. 

pnwlsion& enable reseflers tD mcNe traffic among themselves in responw to 

changes in end user traffic pattems or in AT&T'• tBrftrs. By doing ao, resellers 

can match dtrrerences in tenn plans' aervlCe mix. vintage, mtninum ~ue or 

2 
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-- - ·- - ... -- -- .. - -- --

volume requirements. ·traffic distribution requirements, etc .. with changes in the 

traffic pattems at drfferent locations to obtain the lowest possible effective rate. 

Without these provisions. the ability of resellers to take advantage of newly-

tariffed discounts would be drastically curtailed. 

Transmittal No. 8179 ~uld tennlnate this procedure. The transmittal 

adds language to the Transfer or Assignment provisions in Tariffs 1 and 2 (which 

atso apply by cross-reference to AT&T's Contract Tariffs) th.t severely limits the 

circumstances in which resellers could shift tratfic among long-term otfwrings. 

The new language would allow cuRJmers to transfer locations out of a long-term 

offering only ff the locations remaining in the offering generated sufficient usage 

in the previous year to satisfy the offering's .minimums. If they did not, the 

customer may only transfer the whole plan to another customer, even if the 

customer could add new locations or increase traffic from the ntmaining locations 

to satisfy ill minimum commi1ment. 

Ill. DISCUSSION 

Thls transmittal ii patently unlawful and must be rejected for any one of 

the reasons discuned below. 

1. AT&T'• Substantial cause Showing is Patently Inadequate and 
Unpogupjye . 

AT&T has faDed tD demonstrate substantial cause t'Orthete .,..one as 

required under the Commission'• BCA Amtricpm decisions 2 ban a canier 

may change the terms and condition& of a long-term Offering. In those decltlons. 

Id. 

3 

FEB-22-95 WED 17: 22 202 223 0833 

AA213 

P.05 



- - -- - & - - • 

the Commission balanced the customers' legitimate expectations of rate and 

service stability against the carrier's business needs and concluded that a carrier 

must demonstrate substantiaJ cause for change if It seeks to modify long.term 

offerings. Applying that test to the tariff revisions under investigation in that 

docket, the Commission conclud~ that RCA Americom had demonstrated 

1ubstantial cause and therefore permitted the c111Tler to raise its rates. 

The Bureau addressed the applicabHity Of the aubstantial cause test to 

AT& ra price caps filings when it rejected a previous AT&T attempt to change 

the termination liability charges for CSTPa. In AT&T Camaumjcations, Revisions 

tg TarifT E c C, No. 2 . .Qrdm. 5 FCC Red 6m (1990), the Bureau granted 

petitions to reject or suspend and investigat_, Transmibl Nos. 2404 and 25~ on 

fhe grounds thllt AT&T was required to make a aubstantial cause showing before 

it could Change the terms and condition• for long-term service contracta. The 

Bureau concluded that AT&T had fafled to make a •hewing 1hat satisfied the test 

In its Order, the Bureau stated: 

. The RCA Americom Decillions aatablish that a carrier must 
demonstrate substantial c:euse for changes In tong.term servtce 
arrangements. This special lhowtng for changes in tong.tenn 
agreements was not ch8nged by the Prtce Cap Rutes ...• AT&T 
has failed to provide a persuasive showing of &Ubst.ntial cause for 
the instant changes. Therefora, . • • these tariff transmittals are 
Njected for th1I reason. 

s FCC Red at ane (footnotes omitted).' 

In thia cue. AT&T has provided a perfunc:tofy and unpersuasive showing 

of substantial cause. AT&T'a showing consists of• two and a half page letter 
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that doesn't even reach substantial cause until the last page:3 The showing 

consists of two sentences. First, AT&T states that it is filing Tr. No. 8179 to 

prevent a single transaction that elevates form over substance to avoid shortfall 

charges. Second, AT&T claims that no customer has~ legitimate expectation 

that It COUid transfer locations out of a plan without transferring the plan. 

AT& rs substantial eause showing is unpersuasive for three reasons. 

First. if AT& T's real concern is with a particular incf!Vidual customer who is 

seeking to render itaetf •an usetlttss shell, unable either to fufftll its commitments 

or to pay its shortfaH or termination charges,"" AT&T already has far more 

powerful remedies than Tr. No. 8179 to addn.ss that concern. AT&T Itself notes 

in its letter that It has afre1dy tarfft'ed provisions that protect It from the very 
problem that It now claims requirw& Tr. No. 8179. The letter notes that Sections 

2.2.4.B.2. of AT&,..s Tariff No. 19nd2.2.4.A.2. of Tariff No. 2 piohiblt "fraudulent 

means or schemes to avoid payment of tariffed charg• ... Morecwer, AT&T has 

extensive rights and remedies through the bankruptcy courts and traditional 

cractttors' remedies that adequately protect its interests and dwarf the remedies 

a The filSt part di AT&T1 lhawing ii en 8f9""*1t thlt no aubmntial c:.a.e 9hoMrV la 
~ bec:aua Tr. No. 8179 ii Ofttf a "darllicatiao.• 'Tllll lectiOn lnctlldls two~ 
adv8neing ft9W end ncMI lnllerp19tatiac• of unNlated Wtlf langumge. e.c-.. this dllollllion ii 
1ne1eWnt to the INIUlr-. of Tr. No. 1171, PSE wll not --..1 oct... than lo nata tMt lhe 
intllfp1etations 8dvanoed tn.,. Meede lelal".,. IO""'*"'...,.. Q.a.., IMllptlting lie depoel 
NQUirwment pvvilion to nmn ttwt a =-r-bnlftrrilig trafl'c C8fl be requtreO to "1 • *'POlll 
aa • c:andllon of pc a c 111ing the "8Mllr: inlefpreting fl8 tr9nlf8r' SICtkJn 1D r.quire CU11Drn1t$ lo 
~ ~s .. transfen'eG to aaume plan ObliilallCA11) .. fUll)' canaiNnt with the 
un'"9Qft8ble --- to Which AT&T II~ dng to go tD impede Aldle. 

• UtWfram Rictlatd R. Meade. SeniarA111:1me)',AT&T, lot>evld NII. ~Chilt, Tartll 
DMlion. FCC, • p. 2 (Ftbnllty 16, 1995). 

I Id. 

5 

FEB-22-95 WED 17:23 202 223 0833 

AA215 

.. 

P. 07 



,. .. - .. -- - -- '""- . ...... : .. -- .. - - --··--· 

available from the FCC with its limited jurisdiction. AT&T hardly needs to disrupt 

every contract tariff it has filed (and it has filed more than two thousand of them) 

and all of Its term plans. when its rights as a creditor are already wetl protected. 

Second, AT&T claims in its subs1antiat cause showing that customers 

have no legitimate expectation that they can transfer ttaffic and not plans. In 

fact. AT&T itself has created that upeetation by routinely processing such . 

transfers. Moreover, such transfers, and the expectation that they will continue. 

serve quite legitimate and p~petttive businesa purposes. Here are Just a 

few examples Qf the circumstances under which customers would quite 

legitimately want to transfer locations and not plans, each of which woutd be 

frustrated by the changes in Tr. No. 8179: 

A customer transfers substantially au of the locations in a plan to another 
reseller (Who then quaftfies for a new contract tarttr with better rates 
for 1hose locations, for example) and ainultaneousty transfers into 
the plan replacement tnlftlc that ext:eed• Its commitment tewm. 

A customer transfers locations as above and has uceaa traffic In other 
plans that can be moved in if the remaintng locations don't 
generate sufftctent traffic. 

A customer transfers locations as above and 8dds new replacement 
locations over a two or tine month period with autficient traffic to 
meet the plan's minimums. 

A customer tnlnlfers locations as above and knows that 1he traffic at the 
ntmaining locations wtl tncreae because 1he end uaer at th09e 
locatioc.a previously was spitting traffic between supp~ and now 
picks the reselter as its IOle supplier going forward. 

A customer transfers locations u above and exarciMs its rights under 
AT&Ts tariffed discontinuance provisions to terminate the plan 
without liability. extingUi&hing any traffic commitrnenl 

6 
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None of these cases would be exempted from the Draconian effect of Tr. No. 

8179 because the revisions proposed therein sweep together legitimate traffic 

transfers and transfers for a fraudulent purpose. But there is nothing inherently 

sinister. and more important, there is nothing unusual about transfers of 

substantially au tocations In a plan. AT&T has 1'9C8ived and processed many 

tuch transfer requests in the pat 

Third, AT&T has no aubltantiaJ cause to implement the change in Tr._ No. 

8179 because the problem it identifies in its substantial cause showing as a 

justification for the transmittal isn't corrected by the revisions. AT&Ts concern 

supposedly is that a plan holder will strip Itself of assets by transferring locatiOns 

to another reseller. AT&T'• solution in Tr. ~. 8179 la to force those locattons to 

stay in the old plan. But AT&T cannot atop end UMrt from prwubscribing to 

another AT&T reseller or another facility-baled IXC. Thul, a reseller can lose an 

of its locations even if Tr. No. 8179 takaa etrect. Indeed, by preventing a NSeUet 

from transferTtng locations to another term Offering that may have a bett9r rate, 

AT&T may-stlrnulate end UMIS to abandon its network altogether. Perhaps it 

hopes only that it will ~ able to solicit the IOcattons u direct customers of Its 

own service. tn either cue, the •solution• In Tr. No. 8179 will not accomplish the 

purpose AT&T Claims to be l9Mng and that purpoae 1herefore does not justify 
., 

the diaNption to cuatomers of tong-term offerings. 

7 
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Because AT&T has therefore failed to demonstrate.substantial cause for 

the disruption of long-term service arrangements that it seeks to introduce 

through the instant filing, the Bureau must reject Tr. No. 8179.6 

2. It. Ng 8179 is Vague and.Ambjgugus 

The second basis for rejecting Tr. No. 8179 is that the filing is vague and 

ambiguous in violation of § 61.2 of the Commiasion'1 Rules which requires tariffs 

to contain clear and explicit expmnatory statements of the rates and regulations. 

As noted above, the new provision in Transmittal No. 8179 appllea when ihe 

anticipated resutt• of a transfer of k>cations would be that the remaining 

locations, based on usage in the preceding year, would faff to meet the minimum 

commitment for tne offering. 

AT&T does .not explain what an •antidpated result'" Is. Who9e anticipation 

wfll govem? If a raaeller anticipates that It wUI exercl9e ltl rl;ht to discontinue an 

offering without liability after tnlnsfentng ~ and AT&T anticipates that It 

will not honour its tartff but wilt lnsmad try to prevent a IMeffer from 

discontinuing, which anticipated AISUtt governs? 

• On pre¥lous occesiae•, AT&T._~ rljeclola on..,.. ... cause gnxna by 
tnc:IUding provilions 1hat .._..Of' ··•idfllllNil" ........ ltlul fhllntng the ...,.. af 
cunwnt *""plan a.tDIMf'l •nd obwiMing thl need for a aublllnlilJ.,.. lhoWlng. In a. 
IMtant traiaemltlal, AT&T f8llld to gral'ldfd161' astlng plllnl. McncMlr, In 11.upportlng llUilr, 
AT&T~- tt'8t doing to wouki c:r-9 ~ f99Ulmaly comp1a1ty.• Appmwdly, 1IW 
"COii~ II one that AT&T UIU8lly CM tllfdl llnce I tm llllf erallld inn""*8ble Vintages 
of contr&t tlrtffl bf ulir'9 (Md ,...,ing) eo.ct.y onaertno WindcMI. But piClfalheq ii no 
SOiution her9InanycnebeCau8ef1epnMlion11 IO ---unrtll UC ... 0...idfaSieqi 
mdlllng CUltlOfTa'I or ollertngs wauld only delay the dl111trcus..., ID catnpellliOl'i, .,.... AT&T 
is 8aumin9 um,...,. wll not ordlr any uftertngs In._ tUUe. ·, 

\ 
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Thus, the provision as drafted creates numerous problems of 

interpretation and application. A customer cannot ascertain from reading the 

tariff whether its transfer will be subject to the pro\lision. 

3. Tr. No. 8179 Introduces an Unreasonable Praetice That On Its 
Face V;oJatu Section 201 of th• Act 

Tr. No. 8179 i& unjust and unreasonable on its face, and therefore 

unlaWful, because it is unreasonably overbroad and anti-competitive on Its face 

and thus violates § 201 of the Communications Act which prohibb unreasonable 

practices. . 

AT&T claims that the purpose of the filing is to prevent a particular 

transaction in which a r:eseffer is attempting to insulate Its assets from AT&ra 

legitimate claims for payment under tariff by ·..n1ng· ns •service• to a thittl party 

and leaving itself with little or no remaining assets. But. • described in Secdon 

111.1, above, the revisions in Tr. No. 8179 would address not only this single cue 

but a// aubstantlal transfers of kx:a'tions from ell plans 19g&~less of the rueller's 

status or purpoee. By sweeping so broadly, Tr. No. 8179 would have an anti

competitive effect on the interexchange marketplace by dlacouraging resale and 

denying access to AT&r1 newest discounted offerlngS. MoNoYer, acceu is 

denied not only to resellers but to their end usera as wen who would be denied 

aceeas to newer discounts. 

Mcnover. by pegging permissible transhn to past traftlc levels from the 

remaining locations in an otrenng, Tr. No. 8179 effectiyely guts other provisions 

in AT&T's long-term oft'erings that establiSh annual commitments. Most Of 

9 
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AT&rs term plans and contract tariffs establish percentage discounts on the 

rates for generic services in retum for minimum annual commitments. A 

minlmum annual commitment ought to mean what it says; a customer has one 

year to generate sufficient traffic to meet Its minimum. Thus, if a customer with 

an annual commitment transfers s~ntially all of the locations in the offering to 

another AT&T service in month two or three. for example. it has nine or ten 

months tO generate replacement traffic under the tartff. But Tr. No. 8179 would 

short dtcult this aspect of the offerings. Rather than give customers the annual 

period they bargained for, the new provision would strip the customer of its plan 

whenever the customer seeks to tranaf9r aubstantiaJly all of Its locations, even if 

it is transferring into the ptan sufftcient tnlffic to meet Its commitment. If that 

customer is In month two or three, •aubltllntia!ly atr. of Its locations may not yet 

be • large number of customer accounta. 

Thua, customera with teaaonal traffic spikes or flose whose tra1ftc i& 

starting off at low levelS but is growing rapidly - neither Of whom would have 

trouble meeting their mintmum1 after a year - would have to give up their plan If 

they tried to re-align 1heir MNtce mbc by tranaferring some locations out and 

transferring others in. By thus gutting the minimum annual period that is central 

to the flltionate for long-term affennos, Tr. No. 8179 Introduces provisions that 

are unnM11onable on their face and the Bureau should reject It 7 

T ~. thl 8untau could auspend ..S lnWi1l19111!11he Tt11••llttlil. If. c:hooles" 
do so. lhl lurau ~ lrwestipta AT&TI actulli Ptadk:M wfth lwspect to trw'*'9 of laeatie:W• 
8ltd ._ IC*dc nndllr t Cft9s in• ""8ding. The B&nau ahoulcl dnct AT&T" .-wer apec:llc 
quedonl 8"d produce oocumentl Nfltecl to the an:urnstencll of this lllng. In~ .... 

10 
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CONCLUSION 

AT&T's Tr. No. 8179 fails to demonstnate substantial cause to justify the 

changes·to tong-term service al'T'angements proposed therein. Moreover, the 

proposed revision is vague, ambiguoua and unreasonable on its face. 

Therefore, the Bureau must reject the transmittal. 

Dated: February 22, 1995 

~ flJOc\V\b~Lr~ 
Co8Mn Boothby 
LEVINE, BLASZAK, BLOCK & BOOniBY 
1300 ~Avenue, N.W. 
Suite 500 
washington. o.c. 20038 
(202) 223-4880 

CouneeC for Public Service Enterprises 
of Pennaytyania. Inc. 

8&"9IU llDlld ••lloa ttoW nw11 n•• or..._.., .. IDcldol•AT&T tm hanaUred kl 
... smt the number Wld ~ ofcllcontinuMcet NqU1•11 (nl ft ...... kl ....... 
of such trwwrer' NqUeStl; a. incidence of loc:Mlol\ 1ranilflta by CUIMlin who 11lbMQulntly d....._. on....,.""" cot111t11ea; Md. wltl'I f81P8Ct1D the perloullr'~ cl9ct bV AT&T 
in la ptading, t1e eYldefa ..,._to AT&T ~tM lillllihOod httnetlW-..1119 
CUltDmel' woulcl default on Ml twm coi111•tment and the timing~ edllnt of AT&r1 knawltdge 
~ PSE's rote in lhe llWWJiuft. In~. AT&T should...-, wt'Y It WIS-.lliltg to 
nnlfWtwo de. plarlS wtlhout COl'ltnMWSJ but fWfuMd to ...... lhe olhera once a TSA tD PSE 
... suDmlll8d. 
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CERTIFICATE OF SERVICE 

I. Leah Moebius, hereby certify that on this 22nd day of February, 
1995, 1rUe and corred copies of the foregoing Petition to Reject or Suspend and 
Investigate AT&Ts Revisions to AT&T F.C.C. No. 1 and AT&T F.C.C. No. 2. 
Transmittal No. 8179 were served by facsimile, hand delivery, or first class mail 
upon the foftowlng parties: 

R. Meade· 
M. F. OelCaino• 
American Telephone & Telegraph Co. 
55 Corporate Drive 
Room32D5S 
Bridgewater, NJ 08807 
9081953-8360 

Geraldine Matiase
Davtd Nall" 
Debra Sabourin
R. L Smiltl .. 
Tariff Divilion, CorM10l'I Canier Bureau 
.Federal Communicatlonl Commilaion 
1119 M Street. N.W. 
Room518 
Washington, D.C. 20554 

• By facsimfte and first class mail 
-By hand dellvety 

FEB-22-95 UED 17:25 202 223 0833 
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Be!cre ~he 
FEDERAL COMMUNICAT!ONS COMMISS!ON 

Washinqton, D.C. 20554 

In the Matter af 

AT1'T Corp. 

Revisions to Taritt 
F.c.c. Nos. l and 2 

February 27, 1995 

Tarit! Tr~smittal No. 8179 

llPLY OF ATiT COllP. 

Daniel Stark 
David J. ltitchi• 
Richard Jl. Meade 

Attoci•y• for AT'-'1' Corp. 

Room 32~2H3 
· 295 Horth Maple Avenu• 

BasJcin9 llid9e, N•w Jersey 07920 
(908) 221-7297 
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SUMMAP."! 

Transmittal 8l79 simply clArifies ~hat ~~ansfer of 

all or substantially all of the locations or 800 nwnbers 

associated with a te:m pl4ln (or con~ract Tariff) ccnstitu~es 

a transfer ot th• plan itaelt, when it will likely result in 

a commitment shortfall. Th• filinq waa made in response to 

an existin9 cuatoaer's announced intent to transfer 

substantially all its locationa (without the associal~d Lenn 

plans) to a third party, ~tter its initial •ffoM: to 

transfer the plan• themselves to a different customer (which 

had no eat&blished ~r•cilt history) reaulted in a deposit 

request that wa• not honored. 

A1'•T filed th••• revisions to clarity its existing 

taritt ~i9hts, not to chanqe them. A1''T already has ~he 

riqht to protect itaelf a9ainst shams such as that bein; 

~tteapted here under two provision.s of the General 

ke;u1ationa ot Tariff F.c.c. Noa. l and 2: the prohibition 

again.at fraudulent Mans or achemca to avoid payment of 

t&riffed chargea, and the d•poait reqaiireaant for a customer 

·~• f1n•nc1&1 reapcm.aibility i• not a aatter of record.• 

~'T made th••• revisions nov to inform customers 
~.. . 

specifically bow AT6T will interpret and enrorce t:h• t&riff 

so that c:ustoaara cannot cl•ia that they •innocently• 

developed busin••• pl&Da 1'&9ed on aiataken expec~ations of 

how the tarif t would be enforced. 

- · 1 -
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::n all events, mcrecver, AT'T has shown 

substan~ial cause !or the !ilinq. Indeed, were ~his one 

customer to abandon :.es existing tenn plan ~om:nitmer.ts :.n an 

assee!ess shell, renderinq AT'T unable ~o collect shortfa:l 

c:harqes, AT'T would sutter revcnuo los:ses exceed.inc; $100 

million. 

- 11 -
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Ba!ore the 
FEDERAL COMMUNICATIONS COMMtss:oN 

Washinqton, o.c. 20554 

In the Mat~•r ot 

h':' '1' Corp • 

Revisions to Tariff 
F.c.c. Nos. : and 2 

Tariff Transmitcal No. 6179 

Pursuant to Section l.773Cb) of the Commission's 

aules (47 C.F.a. S 1.773(~)), AT'T Corp. c•At,T•) hereby 

replies to the seven petitions to reject or suspend and 

1nvestiqate th• above-referenced revisions to Tariff r.c.c. 
Nos. l and 2.1 The petitions entirely tail to just1!y 

rejection or suapension of the tarift revisions.a 

Petitions to ltejact or Suapend and Investigate were tiled 
by Advance4 'relecomaunicat1ona Network, Inc. <"Ant•> , 
Collltlined Companies, Inc. ("CCI"), Public services 
Enterprises of Pennsylvania, Inc. c•~s~•), Tel-Save, Inc. 
("Tel-Save•), - ~•lecomnunicat1on. a.seller Aasociation 
("TRA"), 'l'be rurst Group, Inc. <"Tl'G•), and Winback ' 

-Conaerve Pro9raa, Inc. c•lfinback ' Conaerve") 
<collectively, •tetition11rs"> • 

z To juatify njccticm, a petitioner must prove th&t a 
tariff 1• UD.l.&vful cm its fac• becauae it demons~rably 
cantlicta with the C~cat1ona Act or a C~saion 
n&l• or ord9r. s .. , ~, .Aaerican Broadcasting 
~~1•• Inc. v:--!'CC~3 f .2d 133, 131 CD.c. Cir. 

iOf; AasoclaLed Press v. rec, 441 F.2d 1095, 1103 
(D.C. Cir. ·lt7i); MC: v. AT,T, 94 F.C.C.2d .J32, 3~0-41 
(1913), To ovarcome th• preaumption o~ lawfuluoaa &Ad 
jWltify ·~sion, 110reover, the petitioner aust show ••ch of the following-: (1) that there is a h1;h 

(footnote continued on follovin; P•9•) 
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Factual Baek2round 

Transmittal 8179 adds a paragraph ~o ~he exlstinq 

sections of Tariff r.c.c. Ncs. 1 an4 2 on Trans!er or 

Assignment of Service to clarify ~hat tra.n$fer of all or 

sUl:lstantially all af the locations or eoo numbers associated 

w1tb a Tariff l or 2 term plan <er Contract Tariff) to 

another custom.er 1tselt constitutes a transfer of the term 

plan (or Contract Tarift), but only when the tr.iu..Cer is 

anticipated -- bas•d on the custaa•r•s •ctUAl usage history 

C~, the past 12 months ct usaqe at the rem.ainin; 

locations) -- to result in a commitment shortfall. 

Aa noted in AT,T's letter acc:ompanying the 

tranma.ittal,> the filin; waa made in response tc a 

customer's announced intent to transfer S\Jbstantially all 

l~• locations (Without the associated te::m plalls) to e third 

(footnote continued from previoLUS pa9e) 

probability th• tar1tf would ~ found unlawful after 
inv•ati9ation; (2) that tne suspension would not 
substantially b&ra other interested parties; (3) that 
irreparable injury will result if the ~•rift f ilin9 is ~ 
not auapended; &l1d (4) that ~· suspension woul.d not 
othe:viae l)e contrary to the public interest. S•ction 
l.773(&) (1V, of t.hA Cmnaision'• Rul••, ., C.F.R. I 
1-~7"73(&) C1v). Hone ot Pet.itioners has JaAde either 
al:lowiq •. 

~ Letter frOll R.icharda. Heade, Senior Attomey, AT~T to 
David Nul, l>eputy Chief of the Com-ission's Common 
Carr~er Bur••~, Tariff Division dated February 16, 199S, 
at l (•Feb. 16 Letter•). 
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party, atter its initial effort ~o transfer ~he plans 

~hamselves to a different cus~omer <which had no established 

credit history) resulted in a deposit rcq~esL that was no~ 

honored. 

CCI note• {CC! Petition &t l-~) that it is the 

Customer that dA~lined to post the deposit, and that 

Petitioner Winbaek ' Conaerve talong with two other loosely

aftiliated rescllera, one Stop Financial, Inc. ~d Group 

Discounts, Inc.) are the current customers of the term 

pl4?US. CCI further identities still a third Petitioner, 

PS£, as the intended ultimate recipient of the accounts 

bein; tran•ferred.• While th••• points are correct, other 

part• of CCI'• rendition of facts are both inaccurate and 

misleading. 

This ia iaot the first tiae WiDback ' conserve•s . 

ma.na9ement haa att~t•d to uae corpcratft forftls to avoid 

• In an unrelat•d transaction, th• corporate •!!iliate or 
yet • fourth Petitioner bAd sought to transfer to that 
Petitioner all the accounts (except one, under an 
exiatin9 CS!P II wbil• the af til1ate ret&ined legal 
liability for the plan ccmaitment. The plan is in a 
c.ri.tical QOPP 1 taent •Aorttall •1tuation, with• multi
a1111on clo11ar abortfall liab.i.li.ty l1uly to COIM due 
1,,.toently. Jlad the requested tranafer been completed, 
tbe at~iliate would bave stripped itself o~ sul:>atantial 
future account• paycle, leaving AT'T to collect th• 
liability froa a comp-any with a •iqnitica.ntly diainished 
capac:1ty to pay. After this Petitioner tiled its 
Petitiou, the atfili.ate 1naLead tranaterred th• ent~re 
plan to tb• Pet1t1oner. 
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leq&l obligations. AT'T has hQd an :.t.nl.!:iu~::y :itiqio~s 

relationship with beth Winback & Conserve a.~a its corpora~e 

predecessor, one Step Financi•l, Inc. ("OSF•J .~ By Ap:il. 

1992, AT•T had become aware of OSF's m&ssive sales ~ffor~ to 

take unfair aavantaq• ot AT•T's brmid name and marketplace 

reputation hy misrepresenting itself as affiliated with A~•T 

in calls on potential c:ustomars. AT'T then applied !or an 

1njunetion under the Lanham Act in the United s~aLes 

District Court tor the Oiatrict of New Jersey. In apparent 

compliuice and eontr1t1on, OSF agreed to the entry of a 

Consent Injunction in May 1992. 

But OSF's manag .. ent did not cease its deceptive 

m&rket1ni tactica. - Inatead, osr•a principal formed a n•w 

corporation, Petitioner Winback 6 ~naerve, &nd renewed the -

misrepresentation cuaP&i;n under that different -- a.nd 

suppgsedly separate -- corporate identity. ay late 1993, 

AT'T had i•tb•r•d sufficient e'Vidanc• ot Winback ' 

conserve'• new I.anhaa Act violations to o~tain a Temporary 

llestrainin; order troa the saae District Court.' When, 

however, A1'5T •oll9ht to convert the TRO to a Preliainary 

~ At-=·-tiae•, c:ollectiftly referred to •• "ln9a' s c~ies, • 
after Winbaek ' Col'l••rv•'• principal, Al In;a. 

' a.cauae OSF and Winback ' Con.serve bad identical 
a&na9..ant, AT'T ha• alao aou9ht a contempt citation 
a9&!Aat OSF for th1» transparent violation ot Ula earlier . 
couut IAjunc:tion. That matter ia still pendin9. 
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Injunction, th• Ois~riet Cour~ accepted Willback' Co11~e:ve's 

ar;ument that it should not be held liilDle because the 

•ndiv1duals who made the misrepresentations were net 

employees of Winback ' Conserve but •independent 

contractors.• AT'T appealed this rulin; to tile Third 

circuit, whic~ reveraed and remanded the District court's 

denial of AT'T' s request for a ?r•liJainary IJijwnction •. , 

In mid-Decmaber, 1994, with its management aware 

that Uie •easy money• gained by deceptive aark~tinq 

prac~ices and corporate identity sul)tertugea had just &bout 

run its cnurse, Wi~acx ' Conserve attempted ~o cash in on 

its customer base by sellinq ott the c:ustcaer list and 

transterrin9 its exiatin9 pl1UU1 to .nol..he~ reseller. Whan 

AT•T received the Transfer of Service Aqreuent c•tSA" > 

torma required for such plan transfers, it was perfectly 

willinq to campl•t• w;th th• tran8ters. 

However, th• trAJMJfer•• <CCI) was a newly formed 

eorporatio~, without an established payment hi•Lory with 

At'1'. What• a more,. CCI simtltan.ously aubaitted to AT•T 

another •et .of !SI.a which would have tranater~ed 

sW)•tmtially all of the end u.aers CL!.:., 99 .. 92' of the 

iu,ooo or ao ead-ua•r•) on tho•• CSTP II plana -- but not 

th• l•ad &eCOUDtl which crooite the plan structure -- Lo PSE. 

, 
~ American Telephone ' ~·l•qrapb c~I •. Winbaet ' 
ConaerT• t>ro9raa, Inc., 42 F.ld . 1421~ ) • 

AA230 



- 6 -

C1early, CCI was just a strawman t.hrouqh which the real 

transaction bet~een the Inga companies and PSE woul~ pass. 

Civen this !ac:k of prior tiuanc::ial history, ~he .s~ze ot t.be 

plans :approximately $S4 million in annual rev~nue 

commitment), ~a CCL's announced intent to dispose o! the 

traffic (tharehy putting itself in iZlll\inent default of tne 

tariffed ccmaitments), AT'T in•oked its tariff right to seek 

a three-months' cleposit from CCI -- in the uaount or 

$13,540,000 -- betore establishing service. 

To avoid postinq a deposit, CCI furnished AT•T a 

January 31, 1995 latte~ of aqency ~~rportin9 to appoint CCl 

as a;ent for In;a's companies, instead. CCI then attempted 

to accoapli•h the transfer to PSE by l•aving ti1M plan 

structure with In;a's companies and sending the traffic 

directly to PSE. .Apparently, it wculd now be Inga's 

companies (inatead of CCI> that would d•f•ult1 be 

disconnected and declare bankruptcy.• AT'T would not honor 

thi• appoint:meDt for a number of reasons. First, W1Db•ck ' 

Conserve had already ~pointed an aqent, md AT'T's tariffs 

do DOt pe%ait • c:ustoaer to appaint aultiple aqents tor 

sen1cu undar the s ... ta.riff. ~econd, the agency 

• This 1• not ap.culation. Mr·. ln9a has already indicated 
to a nmlber of AT'T personnel his desire to leave th• 
agqreqation bu.1ness and close his off ices, as well as 
hi• willillvne•• tu allow his comp•nies to 90 bankrupt 
iUtead of payin;' AT,T. . 
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&rrarigem.en~ was developed to permit rc:oellers to "cu:soi.:.r:::e" 

:he day-to-day management cf certain of their plans, and not 

'tO p:cv•d• a vehicle tor frus~ral.inq AT&T's :arifh . 

Finally, 'the "true intention.s of th• p&rticipan'ts had been 

expressed to AT'T through their own previously submitted 

documents. 

·since that ti.lie, JDoreover, AT'T has learned that 

Mr. Inq& contacted AT'T's billin9 office 111 Pittsb\lrqh 

Cinstead ot his Al''T representatives in the Minneapolis 

a9qre~ation center>, and talsely told AT'T's billing clerks 

that a number ot thesa plans h&d undar;one • simple .•naac 

cb&nc;e• to CCI. When the Minneapolis center learned thAt 

JU''T'• b1ll1.n9 recordm had beezi c:hanqed based on Lhis new 

misrepresentation by Mr. Inqa, th• billinq records change 

waa reversed. 

A.a explained in 1~• Feb. 16 Letter, ·ATlT filed 

these revisiona to clarify it• exist1.ng . tariff r19hts, not 

ta c:haD9e th•. U'T already bu the right to protect 

1taelf tllbeA a c:ustoaer aeeks to transfer the lacationa C~ut 

not tbe CO""ftaeJlt) •••ociated with an AT'T t~ra ~la.n or 

contrACt Tariff to a third pa&ty 1:, a. a result, th• 

cuatcaer•a net value and U>1lity to p&y tariff~d c:harq•• 

would be sip.1.tS.c:antly di•1niahed. 'rhws, th• purpose of th• 

tilinq is not to ~nd AT'T'• existin9 rights or the 
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cus~omer's obligations beyond wh~c :hey now are; it is, 

ra~her, ~o inform customers specifically how AT&T wi:l 

interpret and enforce lh• tari!! so that customers canno~ 

el~im tha~ they "innocentlyM develop•d husine5s plans cas•d 

on mistaken expect~tions of how th• tariff would be 

entoreed. 

AT'T's r19ht to protect 1t•elf ~qainst shams such 

as that bein; attempted here ari•¥• under two prov1a1ons o! 

th• General aequlations of Tariff r.c.c. Noa. l and '-: the 

prohibition against fraudulent means or schemes to avoid 

payment o! tariffed c:h.Arq•••' and th• deposit r•quireaent 

for a customer •whoae tin&ncial r••ponsibility is not a 

matter of record.•1 n Specifically, th~ !r&ud provisions 

prohil:>it the use of service •with the intent to avoid the 

p•yaent, either 1n whole or in part, of any ot th• Campany's 

tariffed ~r~es ~y ••• (u]sinq fraud~l•nt maan• or devices, 

tricks (or) sch ... s •11 AT'T may •teaporArily restrict• 

th• service of any cu•tomer en9a9ed in such pruhibited 

• see TarLff r.c.c. JIO. l, section 2.2.4.B.2. and Tari!! 
f:C.c. Ro. 2, Section 2.2.c.A.2. 

10 Taritf F.C.C. Ho. 1, Section 2.5.1.; Tariff F.C.C. Ho. 2, 
Section 2.5.1.A. 

11 see :ar1tt r.c.c. No. l, section 2.2.c.a.2. ~d raritf 
F.C.C. Ho. 2, Section 2.2.4.A.2. 
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beh4vior.12 Hera a cus~Qmcr is employinq a scheme to rttm~~~ 

the plan customer of reecrd wh~le ~rar.s!errinq all or 

3ubstantially all o! its assets <Yi!..:.• substantia~iy al: o! 

its revenue-produc:in9 l.oe&tionsl to a r.r.;'<'d party; ~~ thi.is 

can rend.er itselr Wl&ble either to fulfill its commit.ments 

or to pay its shortfall or tel'mination ch&rqes, and thws · 

•avoid payment of eharqea.• In such event, AT'T may 

•restrict• or •suspend" the c:ustumer's right .to transfer 

service. '::i 

Clearly, moreover, transfer to a third party of 

&ll or subst~ntially all ot the account• UDdcr ~ sin9le t•:m 

plAn or Contract Tariff aay well conatitute not just a 

a1qniticant reduction in aaaeta (the coulin~inq streaa of 

accounts receivable>, ~ut a concomit~t increase in 

liabilitie~, as well, qiven the 1ncrea•ed likelihood of a 

substantial cOllJlitmeftt shortfall charge. Thua, the transfer 

could wall reault in a •i;nificant reduccion in the net 

value of th• C\&•toacr. Such a change in the cust.oaer•s 

•financial record• would itself ju.tify a deposit 

~equireaent. Under th••• circ:mastancas, AT•T may refus• • 

u Tariff r.c.c. 11o. 1. Section 2.9.2 . ; ••• 'h.ritt F.c.c. 
Mo. 2, sect~oo 2.1.2. c•tampo~ar1ly au:iPand•). 

. . 
u At i ... t one Petitioner concedes this point. !ll 

Petition ·at s. 
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transfer i! the Customer refuses tc pay a recr~ired 

depcsit. 14 

Even tbcuqb AT,T's Feb. 16 Letter demons~rated 

tha: the t&ritf revisions seek only t.n thwart schaaes in 

which the tran.t!er of locations without plans is done ~o 

avoid payment of char;•• or when the transter would 

siqnifican~ly chanqe the t~cial •record• of the customer, 

soae Petitioners &r9Ue that the Lariff revisions are broader 

than neces~ary to addresa th• problem identified.ls Th••• 

arguments &re based either on a misunderstanding of the 

1
• ~ noted in the Feb. 16 Letter, the exist.in9 Transfer or 

Aasiqnaent rftqutr ... nt that the new Customer Qssuae •all 
~ligations• of the tozmer c:uatoaer affords AT'T 
additional protection. If the toca.er Customer 1a 
tran•ferrin9 aubatantially all of the &ccounta associated 
with • plan it of necessity assuaes til• teZ'11l plan 
obliqat1on u well. . In a ·classic reductio ad absurdum. 
arquaent, T1'A and CCI erroneou.ly aaintain ihat tranafer 
of individual number• or locatinns ailli.larly should 
require aasumption of plan camaitaents, too. A.T'T does 
not argue that the transfer of only one, or a few, 
locations would require the receiving customer to aasume 
any tera plan .obli9&tlona. 

\S Converaely, PSI: claims that the revisions fail even to 
correct .the probl- that 9ave ri•• to the filinq. PSE 
oba~• tbat AT'T cannot atop an end u••r fros awitchin9 
carriers, with the result 1:hat the r••ell•r could still 
be rendered u•etl•••· llhile this observation 1.s true, 
ATIT·i8 DOt ... 1UD9 to thwart le;itiaate end uaer-
1A1~iated ac:tjvity. In rare . c1rc:uastance.s, there aic;ht 
be sucb a pattern of leqitiaate end use,,. tl1qbt troa a 
part1c:ular reseller that it• f~cial health could 
change ai911if1cantly. In the event of such a major 
change 1n !in&Dcial c:irc:uastancea, ti:.ouv,n, existinq 
tariff provision. would justify . .iiy. necessary deposit. 
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e!!ect ot :he pending revisions or A ~ischa:acteriz~Lion o! 

the nature of some of the hypothetical examglas. 

Thus, PSE e&nd T1'A ar;ue !PS£ ~etiticn at 6, ~ 

Petition at 14-lS) that a customer may wish to transfer the 

aoo numbers or loc•tions, but not the associated plan, 

beeau~fl! it will use othei- traffic to meet t:he ccmmi.tment er 

will terminate the plan with or without liability. The 

tarift revisions would not •PJ.Jly under these conditions 

because the •anticipated result• of tbe transfAr would not 

be a comzaitment shortta!l, so long a.s the replacement 

traffic is added or the plan is tezmiziatcd_prior to <or 

concurrently with) th• transfer of aervice. 1
• 

Others ••••rt that the reviaions should be 

rejected because AT•T did not obtain the prior con11e"t of 

every Con~ract tariff custoae.r <Tel•Save Petition at 3; TFG -
Petition at 5). Thi.a i• &baurd. Typically, Contract 

,. PS&, T1'A and T!'G &l•o assert th• c:uatoaer 11iay chooae in 
9ood faith to. pay Ula ahortfall char9e tor assume the 
risk of doing ao if it i• ~le to brinq in sufficient 
replacement traffic prior to the =-itaent Attainment 
date. PSS Petition at &, TJA Petition At 14•15; TFG 
Petition a~ 1, ll ' 14. The examples used by Petitioners 
for the moat part deal wi'th situations where a ~ranafer 
would not likely re.W.t in a ahortfall, and thus are 
~fectcd by the uritt. More~v.r, while ·soma c:ustOJMrs 
•Y wiab to c:r•&t• •ahell• plans with no underlying 
traffic, th&~ i• not what tera plana or CTs are designed 
for, and th• 1:ar1ft requir-nt ~t th• camniaaent be 
tran.ferred alonq ~ith the tran.fer of all or 
•W>•tanlially al.l associated locations is perfectly 
rea80n~le. 
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Tarif.fs provide th&t the ter211$ of AT'T's ~derlyin9 :a:i=fs 

apply •as amended from ~ime to time.• 17 Th~s, even asswtU.ng 

th~t the current transmittal represents a subs:~n~lve c:.~ange 

-- which it does not -- Contract ~&rift custnmers have 

expressly aqreed to be bound by chanqes to the Wlder~ying 

tariffs that can be ~d• without th• consent of the Contract 

Tariff cu.stomer. 

Som• Petition•rs also ar912e that the revisions are 

vaque in that the ~ran.fer of •all or substantially all• nf 

the 800 numbers or locat1oris in a plan requires a transfer 

ot the plan, as well, if th• •anticipated result of such a 

transter ••• (based on the past 12 months ct usaqe)" is that 

11 see, e.9., Contract Taritt Ho. 374, Section 5.D.: 

"Except as otherwise provided, the ratv• ilnd 
requlations as set forth in AT'T Tari!! F.c.c. No. i, 
pertaininq to SEif and AT "1' 'l'arif t F. C. C. No. 2, 
pertaininq to eoo services Will aoply, •s th••• 
t•zjrZ• .. Y be ... nded Zz= ti• to till•.• 

See also, e.9~, t:ontr•c~ Tarit! No. 54, ~ec:tion 6.A.: 

•Except aa otherwise provided iD this Contract Tariff, 
the rat•• (subject to Section 7 followinqJ, 
re;ul&t1oDa, terJU and conditions of AT'T 'farift 
.r.c:.c. Mo. l, •• amended Zror. tiJu to time, pertaininq 
to SDR, •d.11 apply. • 

'1'be croa•-r•ferenc:.e h~~• to •section 7 followi~q· 
re~lec:ta tb&t ... ndaenta to ·the stabilized .rateft in 
Sect10ft 7 require the prior consent of the cantrac:t 
Taritt c\atamar. Th• Contrac:t Tariff Cw.to .. r b&s no 
special r19):1t, how.ver, to block chanqes to rates,. tems 
and conditio~ ••t torth in Tariff r.c.c. He. l it••lt . 
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tha customer would fail to meet it~ commi:mcn~. The 

revi.sicr.s rater to a transfer of "sul:ls-cantially all" of the 

accoun~~ in a plan rather than sp~~1ryinq an arb~:rary 

qu&.n.tity er percentage of locations or usAqe to eliminAte 

I.he potential for suJ:>terfu;e tAat an arbitrary number would 

invite.it Any •ambiguity• in ~i• fC)raulation, moreover, 

provides customers, at the least, better quicUnce than the 

current tariff, and falls short of mAth.m.tical precision 

only because A1''1' cannot predict realistically the various 

artifices :sume customers may aploy to avoid payinq their 

bills. 

L1ketlise aeritleas are Petitioners• quibbles about 

the tera •ant1c1patecl result." It 1• quite reasonable t.o 

determine the "anticip&ted result• of a transfer based on 

the customer's actual •run rate• over the past 12 months1' 

11 CCI and TM auqqest AT''l' should specify the precise 
percentage ot loc:&t1ona or 100 n\Jabers beinq tranaterred 
that would triqger tbe obllqation to transfer the plan as 
well. CCI Petition at 14; 'l'RA ~et1t1on at 18. 
ontortunately, thou;b., a cu.tamer •••kinq to abendon a 
c:amitaent in u empty ahell could create suffieittnt low
voluae or no-volume accounts to Met th• torm.ality o! a 
percentage requireaent, and complete th• transaction with 
1 .... mity. 

•• The 12 JIOllth period ·w•• uaed to ne9a~• the impact ot 
••uonal variatioza• and other anomalies. Some 
Petitioner• b&ve rai••d a concern about how this 
proYiaion would apply in a plan tut 1• leas 12 months 
old. In thi• event, all or the actual usage would be 
conaidered a1Dc• it 18 All within the past twel~• .antha. 
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a~ the rem.aininq loc~tions only. lncl~ain9 pro:ec~ed qrow~t 

tr.rouqh addi~ion of new locacions, ~s a nu:nk>er of 

Pet1t1onars suqqest,z0 would inaproperly compel AT•T ~o 

sul:>sidize the eustomer•s •t>et• that w1shed-for qrowt:h wi:l 

materialize to replac• the transfer of vir~ually a~l its 

exist1n; traf1'1c.n 

sut.atantial cau .. SXi•U ~or !ftx Chanp 

As noted, althcu9h the til1n9 is not intended to 

(and does not)Z, chan9e the existing tariff rights ot AT'T 

and its term plan customers, A'.UT has shown substantial 

cause for the filin9. Two Petitioners att~ct the 

subst~tial cause showinq on tb• erroneous basis that AT'T 

failed to explain why thes• ~9•• are necessary at this 

'n CCI Petition &t 14; PSE Petition at 6; Tel-Save Petition 
at i-8; tl'G Petition at 131 TltA fetition at lB • 

• 
z1 At the saae tiae, it the biator1c usaqe at a 9iven 

reaaini~q location bas shown signit1cant growth over the 
P••t tw•lve aonth8, th• projection would emphasize the 
current h19h•~ usaqe level, not· an average level . 

ii TRA and CCI wrongly cla!S\ the revision to Taritf 2 
eatablisbed a r••trict1on on the ability of custoaar:1 to 
•port• 800 mzehers to other carriers. !1'A Petition at 9: 
CC:I Petition at l'-9. Tb• individual end-user custo .. r's 
J:ijit to move l.O another 100 aervice prov1c1er is, 
~. uuffectcd by the reTisiona. In f&ct, l.he riqh~ 
to 9port• a specific 800 Auaber hu never had anythin9 to 
do witb t.ranaferrinf tbe undarl~ service itself <such 
u AT£T 800 a&AJ>YLIR service). It hu never been 
necessary for an end-uaeJ: to cbm19• its 800 number it the 
AT'T aervice vaed by a reseller to provide service to 
th.at end uaer 1• ~ansterred to another r•~~ller. 
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11 particular time. nz3 As initial:.y described in the fe.b. 1 6 

Letter and amplified in the Fac:ual Baek;round above, the 

revisions have been made at Lhis time :bec:ause of Winback * 
Conserve's recent efforts to separate l i al:>ilities frnm 

assets in a way 1:hat eould frustrate A?'T's ability co 

collect shortfall c:har9es. Petitioners' arqument that 

Winback ' conserve's recent misrepresentation wa..s entirely 

"forcaccal:»le• and sho~ld have been &nticipaled in earlier 

f1l1n;s is, at best, disinqenuous. While AT•T certainly 

would contest the claim tbat it should be able to foresee 

e&ch and every fraudulent scheme unscrupuloua cu•tomars 

. m19ht devise, this 1• irreleve.t in any .event for two 

rauona. First, the current transaittal leaves I.he existin; 

provision on fra\ldUlent schemes unchanqed. Second, th• 

subat.aDllal cause test does net require iack of 

toreseeab111ty before perm;ttinq a CArrier tc ch&nqe 

ex1•tin9 tariff te%1U. z• 

':. T•l-S•v• Petition at S; 'l'l'G P•tition at 10 . See In th• 
Matter of RCA American ca.aunications Inc., 8i'""'i.C.C.2d 
1197, 1201-62 (1981). 1 CTJh• reasonableness ot a 
propoMl to rev1se aaterial provision.a ill Lhe middl• of a 
taZll hiDCJ•(•J to a great extent on the carrier's 
ezpl.aDation ot the factor• necassitatinq th• desired 
cbUa9u •t tlYt p&rticul•r t.tae. • (Emphasis added> • --· 

at •substantial cause• exists ·when •the carrier's bu•iness 
noeda and objectives• outweiqh •cYStomar•'· le91t1aate 
expectation• of •tability. • .In the Hatter of RCA 
American Ccmaaunicat1ons Inc., 86 F.C.C.2d 1117, 1201-02 
Clill). ln ShOWCime Network, Inc. v. FCC, 932 F.2d 1 
(D.C. Cir. 1991), the Court of Appeals upheld a tariff 

(footnote continued on following page) 
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Some Petitioners also assert that A~•T has nc~ 

shown how it would be financially affected :! ~he rev~sicn~ 

are net permitted to take effect. To the contrary, ~hough, 

CC!'s Petition itself acJcnowled;es that Winback 4 \.onserve's 

attaztpted evasion of the requirement alone would force AT&T 

to foreqo $13 million of security deposits needed to pro~ec~ 

itselt aqainst potenti&l losses of shorttall revenues. 

Should Winback ' conserve isolate its $'4 million annual 

commitment 1n &n &asetless ~hell and AT•T be un&ble to 

collect sho~f all c:b&r9es over the term ot these plans, AT•T 

would need to write-oft, aa bad dct, loases oxceecling $100 

million. 

(!oo~te conti.D\led t.roa prevtoua pa9e» 

r"1•1cm uda under the •llb•t.anti&l cauae test, notin9 
tbat the tariff ch&nqe waa justified ~Y certain 
•unforeaeen• eventa, such aa Che rate of inflation troa 
1979•11 and th• loss of a satellite). These •Vents. 
while miforeaeen at t!ae tille of contracting, were clearly 
tor••••able. 
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. . ,, 

For all cf the toreqoin~ reasons, the Petitions to 

keject or Alternatively SU$pend and Investigate shoul d be 

denied, and che pending tariff ~·v~sions should become 

effective, as scheduled. 

• • • 

aespeetfully submitted, 

AT' '1' CORP. 

By: /s/Jlicbard ·a. Mead• 

o..ted: Feru.ary 21, 11ts 

' • 
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David J. llitch.1• 
Richard k. Meade 
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295 North Maple Ave~ue 
B&skinq JUd;e, New Jersey 0·1920 
(901) 221-7297 
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Room 518 
Washin9ton, D.C. 205!4 
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1620 . .l Street, R.W. 
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Washinqton, D.C. 20036 

Co~leen Boothl:ly•• 
LEVINE, BLASZAK, BLOCK ' BOOTHBY 
i300 Cor.nccticut Avenue, N.W. 
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